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FOREWORD

Not much is known about Insolvency professionals and the profession
itself — neither to general public nor by professionals themselves. In this
book, I have tried to give an honest description of the job profile of the
professionals and also some of the challenges or practical difficulties, one
faces while practicing his job as IP.

In the year 2016, the central government made an effort to resolve the
issue of increasing NPA & sick companies by introducing the Insolvency
and bankruptcy code. The new code laid down several rules for resolving
the issues of sick companies and provided opportunities to thousands of
qualified professionals to resolve the matter.

In the subsequent chapters, I have tried to
highlight some of the challenging cases handled
by me and suggestions on how things could be
better for both the resolution professional and
the all of the stake holders /lenders /investors.

This code is beneficial in more than one way for the investors/ lenders.
One of the biggest advantages of this code offers to small investors of
company is the time bound manner for the reorganization and the
insolvency resolution of the company in order to maximize the value of
the assets of the company while keeping a balanced view of the interest of
all the stakeholders.
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However a lot needs to be done by the authorities. I honestly feel that
though the code can be a boon for millions of small investors whose funds
are trapped in fraudulent companies under the garb of declaring itself sick.
At the same time, having a rich experience of handling around a dozen of
assignments under IBC, I have witnessed some gorund realities. I am of
the opinion that there are lots of changes that need to be carried out at
differnt levels.

In the subsequent chapters, I have tried to highlight some of the
challenging cases handled by me and suggestions on how things could be
better for both the resolution professional and the all of the stake holders
/lenders /investors.

My aim in writing thisbookis to bring to the notice of the policy makers
and other stake holders about the roadblocks that the code still faces in its
practical implementation.

DEVENDRA JAIN
INSOLVENCY AND BANKING CODE 2016:
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A BRIEF INTRODUCTION

The insolvency and bankruptcy code passed by the parliament and came
into effect in December 2016 provided for a specialized forum to oversee
all kinds of liquidity and insolvency proceeding for individuals, small and
medium entrepreneur Companies and also big Corporates.

One of the biggest advantages this code is, it offers for investors/
lenders of the Corporate Debtor is the time bound manner for the
reorganization and the insolvency resolution of the Corporate Debtor
in order to maximize the value of the assets of the Company and keep a
balanced view of the interest of all the stakeholders.

In the Corporate Resolution process the application may be filed by any
financial creditor, operational creditor or by corporate himself. The main
condition for filing an application is that there should have been a default of
more than Rs 11lakh by the corporate towards any financial Institution, Banks
etc. (which are termed as financial creditor) or their suppliers, employees,
government dues or other operational dues which are classifiedas operational
creditor or others as the case may be.

When the application is filed with the National Company Law
Tribunal (NCLT) /Adjudicating Authority in case of Corporate Insolvency
Resolution Process (CIRP) inaprescribed format, NCLT isbound to give its
assessment within 14 days of filing the application. It can either admit the
application for initiating the insolvency process or reject the application
on various grounds as per the provision of Code. However, time line for
disposing of the applications are now not followings by the Benches of
NCLT due to various practical difficulties and lack of Infrastructure
facilities in comparison to cases being filed.
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After the admission of the initiation of Insolvency Process, an Interim
Resolution Professional needs to be appointed who will take entire charge
of the Company and existing management and Board of Directors will be
suspended till the resolution process period.

While usually, the corporate insolvency resolution process (CIRP)
needs to be completed in 180 days, there is a provision for one-time
extension of 90 days by the National Company Law Tribunal (NCLT) in
deserving cases.

The Interim Resolution Professional will perform all acts as
management of the Company. For e.g.he can appoint the other professional
to run the Company as going concern. Also as an RP, he will take entire
charge on all assets, bank accounts, etc. under his control.

GO

The Interim Resolution Professional will invite
claims from all creditors and consolidate such
claims and will constitute the Committee of
Creditors.

During the resolution Process Moratorium will be granted to the
Company for prohibiting institution of any suit before a court of law,
transferring/encumbering any of the assets of the Debtor etc.

However, the supply of essential goods or services to the corporate
shall not be terminated during this period.

The Interim Resolution Professional will invite claims from all
creditors and consolidate such claims and will constitute the Committee
of Creditors (CoC).

All Financial Creditors will be member of the Creditors Committee,
operational creditor maybe invited in the meeting of creditors but they will
not get any voting rights in any decision. Creditors Committee will watch

ABRIEF INTRODUCTION 9

all resolution process and entire decision will be taken and considered by
the creditors committee with a vote of minimum 75 per cent (which is now
amended as 66%).

A resolution plan will be invited from any creditor, outside agency and
(in some eligible cases) even from the promoters to resolve the financial
sickness of the Company. The plan would later be discussed in the
committee of creditors and approved by them.

The plan would then be submitted to the National Company Law
Tribunal for approval and implementation. If all the creditors are not
satisfied with the resolution plan, the company then goes for liquidation.
Out of the remittance received from liquidation of assets, payment to
creditors will be made as per the priority prescribed in the Code. Other
than time bound resolution process another advantage of the act is that
the creditors are in the loop for the process and it avoids costly and time
consuming litigation process.
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02
BACKGROUND ON
HOW I CAME IN THE PROFESSION

Though a very comprehensive book on my journey to become an
independent resolution professional would be coming out soon, I believe
that this book would be incomplete without my touching on this aspect.

I am a qualified chartered accountant and was working as a consultant
for several sick companies whose cases were stuck with the Board for the
industrial and financial reconstruction (BIFR). In the year November 2016,
the central government notified the Insolvency and Bankruptcy Code.
Also with the Insolvency code coming into existence, the Board of financial
and Industrial Reconstruction (BIFR) would cease to be in existence. The
cases would now have to be put forth in front of the National Company
Law Tribunal (NCLT).

The idea behind getting the code in place was that till that time,
there were several forums including the debt recovery tribunal (DRT),
High Court, Civil Court, Company Law Board etc where litigation
pertaining to the sick companies was adjudicated.
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BACKGROUND ON HOW I CAME IN THE PROFESSION
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There was a need for consistency and transparency in the fight for
recovery of the debt. Till that time, many of the companies could get away
by killing time in expensive litigations.

As per the rules laid down in the IBC, 2016, a chartered accountant, a
cost accountant or a lawyer with a minimum of 15 years of experience in
the field of insolvency and debt restructuring could apply for a temporary
license. Since I had the necessary qualification and experience criteria, I
decided to apply for the licence.

There was a need for consistency and
transparency in the fight for recovery of the
debt. Till that time, many of the companies
could get away by killing time in expensive
litigations.

Till the year December 2016, approximately 800 professionals who
fulfil the category had applied and were issued the temporary licenses.

A senior lawyer in the field of BIFR, Rajesh Bohra with whom I had got
acquainted, gave me the first case of Hyderabad based VNR Infrastructures
P Ltd. He recommended my name to the NCLT and it got approved. Thus I
got my first case as an Independent resolution professional.
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03
MY EXPERIENCE IN THE JOURNEY
AS INSOLVENCY PROFESSIONAL

I could gain huge experience by having appointed as Resolution
Professional in as many as 11 cases by various NCLTS across the country
within short span of less than year after introduction of IBC, 2016. This
helped me in facing teething problems and arriving its solutions by
own skill implementation, discussion with various authorities and past
experience of working in similar filed.

This put me in the front line of Insolvency Professionals. IBBI also
extended its recognition on me by inviting me to various seminars and
round table conferences for my opinion and FPA/ ICAI also invited me as
a faculty member for fresh Insolvency Professionals to share my practical
experience on various subjects.

I have mixed bag of experience —with some sad / demotivating, while
some great and satisfying moments.

The detailed and case to case experience are produced in separate
chapters for each case, I would share some broader outlines of both types
of experience and also how to overcome the difficulties.

Being positive in nature, I would start with some positive experience /
ctions /suggestions:
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MY EXPERIENCE IN THE JOURNEY AS INSOLVENCY PROFESSIONAL

— Follow the rules meticulously. Being in legal profession you can not

ignore the legal formalities /responsibilities you are endorsed with.
In every case, on my appointment, I used to complete the required
formalities starting from publishing public notice inviting claims,
asking for taking over the management and other records /information
(of course some of the suspended board members did not provide me
entire set of information ~however, I maintained record of my follow
up in asking them to provide me necessary record /information /data
etc)., forming CoC and calling meeting within time frame, reporting

developments in various formats etc.

Prepared to Take up the challenge. Beitabigsized case or complicated
case. If you have skill, will and patience, there is solution available. For
e.g. Thadsituation where guidelines were not clearastohowto select CoC
members where there is no Financial creditor and only the operational
creditors in lacs of numbers with small bracket of claim amount. As
such by going to rules —I was not able to give proper representation of
creditors ~-who were fearing loss of money. Also approaching authority
did not serve the purpose —as they advised me to take decision as per the
circumstances. I took logical decision and included such members who
could well represent the all lacs of investors.

KNOW FOR WHAT YOU ARE THERE: As an IP you must know
your limitation and should not act in a manner to influence any
party /stake holder. In one case of big sized company, I found the
possibility of revival and hence requested the CoC members to examine
the same. Of course, I knew my limitation and did not insisted and
ultimately allowed different decision taken by CoC members.

Do not surrender or afraid unnecessary. Have courage to prove
yourself when you have done nothing wrong. In above case, I had done
all efforts as required from my side in my opinion, yet I was declared as
“Incompetent” in the order and was replaced with other IP. I referred
to Hon’ble Supreme Court and am happy to share with my readers
that my efforts were taken note of and order was issued to delete such
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comments (incompetent) form the the NCLT/AT orders.

Every situation is not foreseen by the law makers. There may be
some practical ground level problems which can be resolved with your
entrepreneurial skills. In an assignment of two associates, there were
lacs of small investors —who were afraid of losing their heard earned
money and were making panic. They did not allow me to carry out my
work of RP. I heard them patiently and pacified them by explaining
the law and provisions. If I would have thought, I could have arranged
for some protection /bouncers etc. But I wanted the confidence of
investors and follow the legal process.

Doing your best will always yield. Do not allow the defaulters and
leave no chance for their malpractice which leads to addition of pain of
the smallinvestors. In the above case, I smelled some misappropriation
by the erstwhile management and approached NCLT from where I got
the order for attachment of their personal properties, sister concern
companies and depositing of passport of the erstwhile directors to the
Court. Interestingly it was first such case and thereafter confirmed by
Supreme Court too.

Take the running business as an opportunity to develop your
entrepreneur skill. In one the case, I had to run a commercial mall.
I managed the entire system in such a systematic way, that today I
feel confident that I have ability to run any business activity as an
entrepreneur. I studied all- ins and outs of mall management, reviewed
security system, changed Mall management Agency. I am satisfied that I
have been able to improve the value of the mall.

HAVE PATINECE & SKILL TO CONVINCE: It also happened that,
Adjudicating Authority interpreted the law rigidly and did not accept
the restructuring plan from the erstwhile management of corporate
debtor - as the amendment in the law banning them to present the
resolution plan was announced. However, with logical reasoning, time
sequence and proper interpretation of the law I succeeded I convincing
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the Adjudicating Authority as to acceptance of the resolution plan.
This is an example of how aware an IP should be and what should
be knowledge ledn he should have and use for betterment of stake
holders.

— As an IP, keep record of every development /action etc., perform

in the best interest of all, and keep informed each stake holder.

i
THE DEMOTIVATING EXPERIENCE:

— FACED UNWANTED CHARGES: While, I was trying to revive a

company —-with the good intention and after analysing the capacity
of the promoters, I requested the CoC members to give them a fair
chance. However, they did not agree. However, without taking note
of my efforts, the Adjudicating Authority charged me of not capable. I
could not know —how I was judged?.

ACTING AT THE INSTANCE OF AUTHORITY: Also in the above
case, I was forced to pre pone the last meeting of CoC —which prevented
the promoters to source the investor due to shortage of time and the
company went into liquidation.

The Adjudicating Authority may pass undue comments against
you -which may be absolutely irrelevant and you might not deserve
such comments. I had faced such comments orally. However, when
I got such comments in writing I did not surrender and got order for
deleting such comments form Hon’ble Supreme Court of India. (Please
refer positive list)

You might become victim of prejudice of Adjudicating Authority.
(Ultimately they are also Human Beings) and have to face humiliation.
In the above case, while my name was confirmed unanimously by all
CoC members as liquidator —yet I was replaced by the Adjudicating
Authority.

MY EXPERIENCE IN THE JOURNEY AS INSOLVENCY PROFESSIONAL 19

— In many cases, you would not get support from the erstwhile

management and his team. The suspended team of directors would
not provide necessary information /record / data etc. The employees
fear loss of job and sometimes comes under pressure of his boss and
did not extend cooperation in work or providing records etc. Under
this situation you have no power - except to move to NCLT for getting
direction. And the NCLT will issue direction -to extend cooperation.
No questions asked -why not extended so far.

Threats of Life: The worst experience  had was that having frustrated
due to fear of loss of funds in the case of two companies (with large
operational investors), one of the group of investors abducted me. Of
course, as they were not professional criminals — they did not harm me
and I was released from their control within 24 hours.

Fight by your own: Under such situation of life risk, please be
prepared that you have to move alone. No one is there to support
or take any action. Taking the above point of abducting further, I
approached NCLT with application for police protection, which was
still to be considered and pending,.

Other Stake Holders: Besides non-cooperation from erstwhile
management and its team, sometimes, other government departments
(like Income tax, SEBI, EOW) would also not extend required quantum of
cooperation. In one of the assignments, the EOW froze the bank accounts
which were preventing me to carry on the CIRP and meet the expenses. In
spite of requesting they did not listen to me. Of course, ultimately I moved
to Hon’ble Supreme Court and got the order for releasing the accounts.

There is no concession for IP in running the business on behalf
of the corporate debtor. He has to pay all tax in time, file all returns
and information in time. While the fact is that he is doing his duty as
professional and not as business person. Also some times, delay or non
filing is due to non availability of required information /record from
erstwhile management /his team. As such there is need to insert some
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special provision in this regard. For e.g. such responsibilities can be

continued on erstwhile management.

One more interesting point is that sometimes, due to collusion
of the erstwhile management with some outsiders /government
and arranges for creating unnecessary issues /such issues which are
years older. In one of the cases handled by me, the suspended director

For some political gain, some media spread
news of political connection of one company for
which I was handling CIRP. Though, this did
not affect me or my working, one has to remain
prepared for such things and any consequences
that may occur from such news.

implemented this tactics and tried to keep me busy in resolving such
matters. Here I suggest the need for such provision which restricts
raising of such years old matter ~-which may kill time and delay the CIRP.

— At times, you will find that, Adjudicating Authority would not

identify the difference between genuine intention and intention
of time killing. This some times results in allowing extension of
unrequired time period for CIRP. I have experienced this on the
last hour -when I went to NCLT on hearing of endorsing decision of
liquidation taken by COC, the decision to extend time came out —due
to last hour appeal of the suspended director of the corporate debtor
to allow them to submit resolution plan. He would not be asked about
such last hour decision and why it was not submitted so far.
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— Handel to Labour/Staff: I also came across a situation where the

company /erstwhile management gave fullest support -but labours
went on strike. As an IP, we have to maintain the going business
status. As such, (as stated earlier) we need to have all qualities
of an entrepreneur. I intervened in the matter, called the union
representatives and explain /discuss with them entire situation and
how company and labour both can be benefited. They got convinced
and called off the strike.

Political Situations: Sometimes, you become victim of unknown
things or unexpected matters. For some political gain, some media
spread news of political connection of one company for which I was
handling CIRP. Though, this did not affect me or my working, one has
to remain prepared for such things and any consequences that may
occur from such news.

Whatever positive you try, there are various unknown and
sudden issues that will come before you and you have to face it.
Our legal system allows everyone to create doubt or raise objection
on any issue. While entire resolution plan was accepted by CoC and
was recommended to Adjudicating Authority for approval, one of the
financial creditors raised objections as to calculation of voting share.

As an IP you might not treated as Human being Whatever you do
as IP,it is your duty. If other party /stake holders create hurdle, you
have to resort to legal system. But as an IP you cannot make a small
single mistake. Regulating Authorities are strict to IPs only, they are
not concerned with other stake holders.

Time and again you will feel that the provision for time bound
action (which is the key factor of IBC, 2016) is applicable to
IP only. Other stake holders are allowed to create delay by raising
objections at last hour or by avoiding their duty. As an IP you have to go
on requesting the Adjudicating Authority. Even no action /questions
—even if they ignore the directions of the NCLT.
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I
MATTERS HANDLED UNDER IBC, 2016 AND EXPERIENCE OF

EACH CASE

The above summary of experience is based on handling various
assignments. As stated above, within a short span of implementation of the
legislation —in the form of IBC, I was selected in as many as a dozen of cases
to handle the matter as Insolvency Professional.

For some political gain, some media spread
news of political connection of one company for
which I was handling CIRP. Though, this did
not affect me or my working, one has to remain
prepared for such things and any consequences
that may occur from such news.

It also happened that in the initial period —-some practical situation
came to notice to me as an IP and which had no express resolution in the
code. I discussed with various Authorities and at various forms. However,
nobody wanted to take responsibility of taking decision. This is the crux
of entire book -in absence of clear rules; you are left to choose one of the
various alternatives available to you. No one will question you -unless
your choice goes wrong OR someone questions it.

Let me now jump to describing each assignment, the major factors /
situations, how I handled and resolved.

23

04: Assingment #1

M/s VNR INFRASTRUCTURES
LIMITED

This case will always remain special because it was the first case
taken up by me after registering as an Independent resolution
professional. It was admitted during February, 2017. It gave me an
opportunity to enter into new field of presenting resolution matters
before the Courts. Till then I was just carrying resolution activities
Jor lenders /borrowers as a consultant and providing various
alternatives.

E—
CORPORATE DEBTOR AT A GLANCE:

VNR Group was focused on infrastructure development projects in the
growing sectors of Railways, Irrigation, Aviation, Logistics and Power
with specialization in Railway infrastructure for the past 26 years. The
group had executed and commissioned signalling systems for more than
150 railway stations, executed more than 120 Panel Interlocking Projects,
30 block sections of Intermediary Block Signalling IBS, 10 block sections
of Automatic Signalling, 10 block sections of Audio Frequency Track
Circuits projects, 25 stations of Electro Mechanical Signalling and Cable
and OFC works.
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M/S VNR INFRASTRUCTURES LIMITED
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V N R Infrastructure was the first case for the Hyderabad bench and
the 8th case to be filed in the country under the IBC, 2016. It was a big sized
company which was into construction of Infrastructure for the railways.
They already had some infrastructure contracts for railways in the North
East and the South worth Rs 1000 crores.

—
TAKING CHARGE AS IRP:

I took the charge from the company management immediately after its
admission to NCLT for CIRP and also issueda public announcement asking
for all claims of debt within the period of 14 days. The public notice was
given in this regard in prominent news publications in the format specified.

E—
HIGHLIGHTS OF THIS CASE WERE AS UNDER:

— CBI Enquiry & Going Concern: During the Corporate insolvency
resolution process, there was a central bureau of investigation enquiry
as well. Secondly, as an the independent resolution professional, I
also ensured that the railway EPC contracts which was going on at 99
places and valued at around Rs 700 crores were managed without any
interruption.

— COC Conduct: A total of six meetings by the committee of creditors
(COC) which comprised of 8 financial creditors like and including
SBI, PNB, BOB, IOB, SBH, IFCI having exposure of debt for more than
Rs.1000/- crore and corporate debtors were conducted. There was 100
per cent consensus on appointing me as the resolution professional.

— Resolution Plan: As per the then prevailing guidelines, the promoters of
the company had an option to give a resolution plan before the company
went into liquidation. (presently as per Section 29 A non MSME
corporate Debtors are barred from presenting the Resolution Plan).

The COC did not accept the resolution plan given by the promoters of
the company. As they also refused to give an extend time period to revive
the company, I as an independent resolution professional recommended
to NCLT that the company be liquidated.
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NI
SHOCKS IN STORE FOR ME

— Prepone the Scheduled Meeting as forced by Adjudicating
Authority:
I felt the first shock of this profession when the adjudicating authority
started dictating terms for this case & way of proceedings. The authority
forced me to call the meeting of the last committee of creditors at a much
earlier date than scheduled by me with the consent of all the COC members.
As the COC decided to give more time to promoters for revision in the
Resolution Plan after discussion with the prospective Investor within time
limit of CIRP I had decided the date for meeting ~-which had to be pre pone.
The preponing had a negative impact on all the stakeholders. Firstly
the promotors were trying to get an investor on board who would be able
to pump in some funds. They were also in talks with several investors at
that time. However since the meeting was preponed, the talks could not be
completed and none of the investors could be taken on board.

GO

This I felt was the misuse of power and
Authority —as the simple fact is that one cannot
compare all the case from its final result angle.
There are various facts and factors related to
each case.

The company had created a good will in the market and they had
several orders on hand as well. An external investor could have revived the
business had he be given enough time to prepare his plan. Also, since the
investment proposal was such that it did not have any hair cut or a negative
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spread between the buying and selling price of the security, the lenders
would have benefitted the most.

Let me categorically mention that, If such meeting would not have
been pre pone, even then there was no violation of any provisions of IBC.
& that way I had done nothing wrong. On the contrary, If the meeting was
held on the previously scheduled day (as fixed by me), there existed greater
chance of suitable resolution plan COC could have taken the decision for
extension of CIRP for further 90 days for considering the Resolution
Plan or even if plan could not have been accepted by CoC, they could
pass the Resolution for Liquidation within the time limit of 180 days. So
such decision by the Adjudicating Authority was not in the spirit of the
Insolvency & Bankruptcy Code, where object is to explore more chance of
revival of the Corporate debtor.

— Authority Restricted RP for appointment as Liquidator thereby
not following the provisions of the IBC:

The second shocker was that the adjudicating authorityalso announced

some other person as liquidator without any relation to the ground reality.

The authority made an oral remark that when a patient has died due to

medication by a doctor ~why should I appoint the same doctor to take care

of post mortem of the so died patient?

It was also quoted that in another case in the same bench, the XYZ IP
(RP) can bring the resolution proposal, why can you not., in prescribed 180
days’ timeThis was again an oral comment. He also went to the extent of
saying that the resolution professional has not assisted the adjudicating
authority to the satisfaction during various hearings held.He held thatin the
prima facie view that the new/ competent liquidator should be appointed.

This I felt was the misuse of power and Authority —as the simple fact
is that one cannot compare all the case from its final result angle. There
are various facts and factors related to each case. Otherwise, what is the
need of entire process and why the option of liquidation is inserted in the
provision?

It is worth to mention that 100 percent of the committee of creditors
confirmed my name as liquidator by sworn affidavit. (This is also recorded
in the NCLT order dated 24th August, 2017.)

M/S VNR INFRASTRUCTURES LIMITED 31

If competence of the independent professional is to be judged by
such an authority, then what is the meaning of examination conducted by
the IBBI Board which was appointed for the sole purpose of monitoring
the insolvency and banking code process or what is the purpose of even
forming the committee of creditors?

I also wish to point out that there was not a single complaint from any
of the creditors, promotors or any of the other stakeholders ever about any
matter during the corporate insolvency resolution process.

Yet, I was to face humiliation-without any evident reason.

I do not hesitate to say that comparison of my work with another
corporate professional was totally unethical and unreasonable —as there is
always a different situation depending upon the merits and demits of each
case. One cannot expect all cases to result into resolution. This only proved
that this remarks arebased on bias against me or favourablemind-set for
other resolution professional.

GO

the sincere effort and honest work did pay off. I
did not want to go ahead in the career with the
remarks put forth on me and hence went up to
Supreme Court.

I felt extremely sad that even the appellate authority did not listen to
my plea and facts about my working ignoring the all record and the facts
presented by me and dismissed my appeal.

Now my big question on the basis of following happening —that my
above appeal was dismissed — but the order was kept reserve for around
time of four months. While adjudicating authority does have the power-
but I fail to understand the possible reasons for upholding order or which
factor was given the utmost importance in the entire code.



32 M/S VNR INFRASTRUCTURES LIMITED

I
DON’T GIVE UP TILL LAST TO PROVE MYSELF:

I was determined that I would not sit till I get these remarks removed -
simply because — I had put in 100 per cent dedicated efforts, performed my
duties with utmost reasonableness.

However, the sincere effort and honest work did pay off. I did not want
to go ahead in the career with the remarks put forth on me and hence
went up to Supreme Court. The orders were passed to delete the adverse
remarks against me mentioned in the order of NCLT /NCLAT.

Ifeel sad toshare the above incident which proves that the independent
professional has to fight alone. Anyone can pass any comment against him
in the open House and no one noticesthe volume of work handled by him.

While one may feel that in the very first matter, I have said everything
-with so much experience, then wait. This was just a beginning. There was
lot to happen yet.

With this background, let me turn to another matter —which I am sure
—-you will find equally difficult to handle.

33

05: Assingment # 2

M/Ss ROYAL TWINKLE STAR
CLUB LTD AND M/s CITRUS CHECK
INNS LTD

This was one of the high profile & extremely sensitive cases handled
by me. Both the above mentioned companies were associates and were
engaged in selling and marketing of ‘Holiday Plans’ to investors.
The case was admitted on 2nd May, 2017 and I was appointed as the
interim resolution professional and subsequently as the resolution
professional.

I
WHILE I STARTED TAKING THE CHARGE, THE FOLLOWING

FACTS CAME TO MY KNOWLEDGE:

Firstly, there were no financial creditors for either of the companies.Only
the operational creditors were there. They were mostly the small investors
to whom the plan was sold and on maturity of the plan -refund was not
given by the company.

The most important point was that such operational creditors were
in lacs in numbers —around 18 lacs. And all of them had claim amount in
the range of Rs10thousands- Rs. 10 lakhs only. There were many below the
claim of Rs.1lakh.

The total amount claimed by all the investors was approximately to the
tune of Rs.7,000.00 crores in both the Companies.
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CHALLENGES FACED AS A RESOLUTION PROFESSIONAL
WHILE HANDLING THE CASEAND STEPS TAKEN TO COME
OUT WITH SOLUTIONS:

Due to the fear of losing money, most of the small investors were in a panic
mode and had gone aggressive towards the company officials. They were
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mistaking us (me and my team) to be a part of the company after we took
over. Pacifying them was a huge challenge.

MAKING COC:

Initially class of creditors was not described anywhere in the provisions of
IBC, therefore they were treated as Operational creditor in absence of any
loan or finance agreement. Now after the amendment in the Code, they
will be treated as financial creditors (Class of creditors) and the selection
of representative of such class of creditors to representing in COC has
been described under the amended regulations of CIRP.

As such, I had to follow the then prevailing guidelines in the original
provision of the Insolvency and the Bankruptcy code which provided that that
ifthere are no financial creditors in the company then 18 of the top operational
creditors could be included in committee of creditors (COC)along with one
representative of Employees and one representative of workman.

There was a lack of clarity in the legal provisions. In this particular
case, selection of top 18 was also not that easy —as all were small investors
and if counted by value of claim, we could not identify only top 18 -
as there would be number of investors/creditors having same amount

of claim.

HOW TO APPLY MIND TO CONSTITUTE THE COC:

This was a question of using prudence to the situation in accordance with the
spirit of the provisions contained in Insolvency and the Bankruptcy Code.
Therefore, from the lakhs of investor - if according tolaw -I could include only
top 18, it would be definitely considered as injustice to others. Inappropriate
representation for all investors would only cause the proper interpretation
of the provision.I met with the officials of the regulating authority IBBI
for taking their advice but their reply was that“you should take your own
judgement with application of best practice being resolution professional, if
you get success this will be benchmark for others.” Also met with the SEBI
officials and requested them for representation in the COC, but they denied
that stating we shall not join COC, but you take care of investors interest.
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Then I made up to my mind that this is my baby and I shall take a call.
Accordingly I myself and made a plan how to approach to maximum of
creditors/investors and find out the solution to constitute the Committee

of creditors with maximum representation of creditors.

— I released the video on YouTube and explain entire process of the
IBC in local language and asking their help to give me full support for
complete the process.

— Istarted to meet different group of creditors/ investors, I heard all the
investors patiently. Everyday there was large number of such investors
who would eagerly wait to meet me with a hope that they would get
back their hard-earned money invested in the company. I had to
explain to most of them the process involved and the provisions under
which the money would finally be given. I also had to tell them the time
taken which finally pacified them.

— I also asked them to select representatives amongst themselves for
representation in COC -so that I could carry on the process smoothly.

— With this process I was able to select required no. of people who
representing the members and constitute the Committee of Creditors.
The report for constitution of COC filed with NCLT and NCLT has
approved the process of selecting the representative of COC.

— Further, I appointed an advisory committee consisting of specialist
and experienced persons to the committee of creditors. The members
of advisory committee gave their valuable inputs on various issues
which helped alot during the meeting of committee of creditors.

I
HANDLE TO PUBLIC AT LARGE AND INVITING THE CLAIM:

The public at large was not aware of entire legal process and submitting
claims abruptly —-not in prescribed formats —-which made claim verification
work extremely difficult. However, in order to avoid delay, I continued to
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accept the claims -in whatever form and also considered the same as the

claim for maturity amount.

E—
NON-COOPERATING STAFF AND PROMOTERS:

While this chaos of the investors was a big issue to handle, on the other
side the management of the corporate debtor or even the employees were
not extending any support required under the law. They handed over after

considerable gap and in incomplete manner.

I
SOLUTION WITH EMPLOYEES:

I took the employees into confidence and explained that I was not there to
create any problem for them but would ensure that they also get their dues
/salary in time.

E—
ARRANGING OF THE FUND FOR SMOOTH CIRP:

Even the fund to manage the affairs was also not provided by the
promoters.There was attachment order from the Income tax department
for attachment of personal properties of promotors /guarantors as well as
the properties of company and its associates.

The bank account of the company was also frozen by the Economic
Affairs Wing (EoW) at Mumbai. That worsened the situation as we
were unable to meet the day- to day expenses.However, we pressurise to
promoters and told them strictly to provide the funds to complete the
statutory/IBC process in smooth way.

I
DANGER TO MY LIFE:

The worst problems was yet to come -with an unfortunate incidence.
On one of the late evenings on September, 2017 -1 was standing out of
the office of the corporate debtor, issuing instructions to some of the
employees when a group of ruffians pulled me forcibly in their car. Before I
could comprehend the situation, I was whisked away:.
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It was only later that I realised that they were not professional
criminals and did not intend to harm me. Some of them had invested in
the company and wanted their money back. I tried my best to explain my
situation to them.

They took me to a farm House in remote area and whole night I was
kept there. Even I could not talk to my family as my Cell also was also in
their custody. I requested them to allow me at least to call to my family
so they would not worry about me. After repeating request, they allowed
me to call my wife in mid night. You can understand how much this
situation was scary for me. I faced the situation with courage and I tried
my best to convince them that I was the person appointed by the Court
for helping them and to find out the resolutions for their debts due from
the Company. They understood somehow but still they wanted to talk
with the promoters through me for their financial needs as promoters
were not meeting with them and avoiding their own responsibilities by
telling them that now “Mr. Jain has taken the charge, he will give your
money back.”

It was with grace of God the kidnappers were not the professionals and
did not cause any harm or injury to me. Moreover, due to sincere efforts of
Mumbai police with the help of tracking of my phone calls I was relieved
from the kidnappers within 24 hours of the incidence.

I
NO SUPPORT AND SYMPATHY OF REGULATING AUTHORITY

AND ADJUDICATING AUTHORITY:
While an independent resolution professional is duty bound to many —but
there is no one to support him in the cause. Our constraint was also seen
from the fact that while considering the large chaos of public and other
circumstances; I had already applied for police protection through the
National Company law tribunal(NCLT)

However, before the application was heard, the above incidence took
place.

The point to ponder is that in spite of such incidence and my pending
applications — I have not been allotted any police protection till date.
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This incident reported in various news prints as well discussed in
various seminars and group of professionals. I also report this incident to
the IBBI and various government departments but amazingly, I never got
reply from our own regulating authority.

I still receive threats on my mobile phone on a regular basis. It does
impact me to the extent that I am unable to concentrate on my work.
Such stormy incidents did not stop. I have received a threat from a person
claiming to be from an organization named “PraharApangKrantiAndolan”.
In the letter, he has warned of various agitations aimed towards me. It has
come to our knowledge that this particular person is closely associated
with alocal political leader who wants to gain mileage through such deeds.

—
PMO INTERVENTION

I want to mention here that after my letters to various government
authorities about such incidents and threats, I only got the reply from
PMO office, where they instructed to local authorities of Maharashtra to
look into the matter and provide the assistance. This type of support from
our Prime Minister Shree Narendra Bhai Modi, gave me more strength and
courage to fight with all such evils and hassles. But I feel also very bad, why
our own regulating authority is far behind to give protection to their own
registered members, they are only for to making strict rules against the IPs.

I
FURTHER STEPS TAKEN BY ME IN CIRP

— Tappointed a forensic auditor to verify various financial transactions.

— I appointed an investigator to verify the transactions related to
property and report diversion of funds.

— Asaroutine matter, I appointed two valuers to have valuation reports on
the assets. Very interesting situation was there, in both the company’s
total debt towards public was around Rs.7000 Crores and value of
assets of both the Companies was only around Rs. 30.00 Crores.

— When I found out that there are certain investments/funds diverted to
sister/associates’ concerns, I immediately asked such concerns to pay
back the investments.
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— As soon as I felt that the promoters might leave the country, I also
arranged for seizing their pass ports. Also, I took actions and made
them declare propertieslying in their sister/ associate concerns worth
Rs.3500 cr. before the NCLT.

— Even after abducting, I did not give up. I continued and carried forward
the matter till the end and did whatever possible in the interest of public.

— Even some element tried to stop the process. The matter went up
to Supreme Court. Yet I presented the matter in its true and factual

manner.

I
INTERVENTION APPLICATION:

In the meantime, an intervention application was filed by some group of

investors for recalling the notice for CIRP before NCLT /NCLAT. Both the

Authority rejected the appeal;however, Hon’ble Supreme Court of India

accepted the appeal and issued direction to file a report in the matter and

actions taken by IRP.

— While hearing the above matter, in the month of April, 2018,
Honourable Supreme Court & announcing the order noted that the
resolution professional has already done a job in finding about the
diversion of funds by way of investment in group companies. Also he
has got passport of the promoters surrendered. As such, in the said
matter even asked me to arrange a joint meeting with the applicant
of the petition and SEBI. It was also ordered that the report of such
meeting to be submitted to Hon’ble Supreme Court in next hearing,.

— Accordingly a joint meeting was conveyed and ultimately only those
points emerged and those decisions were taken that I was advocating
for long on the basis of my skill and experience. The decision taken
included the appointment of a forensic auditor and forming a sale cum
monitoring committee that would take care of entire sale process for
the assets of the company etc.

— The report of the joint meeting was submitted before the Supreme
Court. On perusal, the Supreme Court issued an order.
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It was a proud moment for me as my efforts were appreciated. The
challenges faced by me at that time are actually a bench mark now for
me to do better in life. Whatever logical actions I was suggesting to
ensure and protect interest of lakhs of small investors were approved
as Hon’ble Supreme Court directed following actions:

> To form Sale cum monitoring committee (SCM) to ensure
transparent liquidation /sale of assets process.

To carry out valuation of the properties.

Y

To attach all the properties of not only both the companies but also

Y

of their associates /sister concerns.
> Directors to declare their assets and worldwide properties before
Hon’ble Supreme Court.

The above directions were similar to what I was insisting since the
beginning of the corporate insolvency resolution process of both the
companies. As out of my experience as consultant for NPA Resolution
matters, I knew that to have satisfaction about transparency and also
to manage such a large portfolio of assets only such actions would give

proper justice to all the stake holders.

e Newspaper Headlines regarding Kidnapping

R T
ETET T YT

mrd rfesi e RVl

10, e, v pa, duf — 408001
e/ TELE 1 2241 1637, TEE| D645, 12K]
Lpl ]

B FIFAY £ 2280 1977

M/S ROYAL TWINKLE STAR CLUB LTD AND M/S CITRUS CHECK INNS LTD

Erlp W RMMESTT (IF INRITA

RO TR d3F CLIEPTHEA TR AF WALS
ENFFICE €01 TITE [RECEST AN T
LS FANIES

B, SRV ERESTS, MARINE DRIVE,
RATIRHAT - ALE 4

Wirkalle | v cm vy

c-Beluil 10 7 el re ey

)
P ROC it Ikl
P ROCAPCSPIE | B304 MR 7018
T I T AN LUl
o,
Shri. Dievenden Jain,

Prima Plaza,

0 Opp. DULA, Behend,

Hodakde, Almsidabad — 150 015

Zely: - Complning ngain M. Royl Twickle Yier Clah Pot Lad
Ref = Your leibiy &ased 161152017

Witk sefierenee 1o ihe obove mantined sshiect, il = swted fhat this ofTic: ha reccivel B
ity fooes vou which i§ forwordsd by Dinasiernz miming fhen the unoposssary Rerassmos

I e e
leading b feicmmuption i esrryisg the duty o Insalvarey resnlutlon pofising] in the S

aforesaid Eampunies sdmimed by Hon'bls NCLT. This office can nel ke any achion 1n ihis

seamier sinee (e mamer i already with Hon'ble NCL1 and alzn this eflloe dozy nol kave eny

fusisdiotion in cases ke dhis, Yo pre therefors advised o follow up the: malics with the Hon b

MCLT ard police mnkorises

Yoyrs GithiuTly,
T,
[
(PARVIEE HATIOW AT
ASET, REGISTRAR OF COMPANIES,
MAHARASHTRA, MUBBAL

Copy bt |

For lnformatioa with referencs 1 your kiies Ho-

I ireclor, .
The Regional Lyrecior REVETA/Compl 1667201714585 2010172018

Mirgsry of Corporate Affairs,
Ewverest, 100, Maxine Drive,
Pl emiai -1 00 D2

65



66 M/S ROYAL TWINKLE STAR CLUB LTD AND M/S CITRUS CHECK INNS LTD

sialiciag 5 GOATRMMEAT OF Do
walle wf FoeET MAFASTRY OF CORPGARTE ATTAILE
Bk i o

EIRFICE OF THE SECI5TRAR OF CONFARTES
200, “IVEREST; KWARSE DRIVE,
FALISITLAL - 43 012

100, v, s i, sl - 400003
v { TELE ; 1381 1627, 1M1 1645, 2361

Arsa
\Ebais ; wew, i gsein
- !
# RN 3097 p-htal! 13 ; roc. nereha @ g8
]
M. ROC (MMPCHE | 5 g 65 11MAR 2018
T, :
o Shr Devendea Juin
F AM3, Prime Plazn,
Opp.D.LA. Seheal, Al =T _‘f‘T_“_ '
Bodakdew, Alemdilad-180054 SPEED POST
Bk~ Posepecsar for urpen allention' octine n e mames of mnecesary
et leading to iseaiption @ eerying legal diny ||'|||IDEﬂt P TR
A= Case o 69600 & BRNULTMEMARLDE T; B8, (oo check-lans Lid.
Sir,

With referepes 1o the sbove subject elied, 1 om to state that your complaint has received in
this office eepanding usnocessary harsssment feading to imerruption in cerrying kepal duty smmu
does rol fall under the previesw of the Comgenies act, 2005 You e requesied o approack 1o
Police autherity/Hon ble Metiosa] Compasy Law Tribusal Foe redressal of vour grievece,

{Udzy ]
Asstl. Pepist o panies,
Mabkacashim, Mombai

M/S ROYAL TWINKLE STAR CLUB LTD AND M/S CITRUS CHECK INNS LTD 67

emalk rd wesifimea.gov.in Tal Mo, 0. Z381 1403

Fax Mo, 022-72812308

iy VT
GIFERANINT OF BYIA
mrik: oL L]
SHNIETHY OF CORFORATE AFFA |2
M, cfier i

ot
OFFICE OF THE ERGIm L MR T WESTERR EEG 0N
oeler wek w55 RV IERIET, 3™ FLCHHL,
oo, el e Wl 1L NETAJU SUIERLS] ATARG,
$ol e om Sl ] 400 BT

w0, RDVETAC erep 3680204 Fjlrﬁ.l_i,'ﬁ“.; Dabec
Ta L5 14} L
The Rugisirar of Commsniss,
Wimba
Subr Letier dated 164912017 receboed {rom Shri Dovesidra dabn in the mastior
of Mis. Citney Chegh:Inns Lid & Mis. Royal Twinkle Star Club P Lid
&,

Wit refiaranos 00 [his fufgect cled abowe, | am direcied 10 erclose barewith @
copy of ktiar daled 187 12017 receverd from Strl Dowandrs Jain in tha maiier of Mis
ke Cinus Checkinns Lid £ MY, Roys! Tainkia Star Club P Lid and fo neguess you
o exmming the maller & Bake sppmpriate ackion and dspose of this coreplaind sl e
eailss] undar indmaton 1o e complanant as woll oy o Bie Deeciorals,

Yours faifhuly,

Sphn—"/
5 M. BAINDANE]
Ensl: & abas, JOTNT DIRECTOR
FOR REGIONAL DIRECTOR M)

[+ ba:
Wi, Devendra Jain
AM3 Prime Plaza,
Opp, DULA School,
Bodaidew, Ahemddabad = 3180 054
[For Indorercfion we requitl 1o 1lkw up e malls with Aegsimr of
Companies Mostai, P Evevisl, Manine Drese, R —SUD00g . o futume |

h—— —



M/S ROYAL TWINKLE STAR CLUB LTD AND M/S CITRUS CHECK INNS LTD M/S ROYAL TWINKLE STAR CLUB LTD AND M/S CITRUS CHECK INNS LTD




M/S ROYAL TWINKLE STAR CLUB LTD AND M/S CITRUS CHECK INNS LTD M/S ROYAL TWINKLE STAR CLUB LTD AND M/S CITRUS CHECK INNS LTD




72

M/S ROYAL TWINKLE STAR CLUB LTD AND M/S CITRUS CHECK INNS LTD

M/S ROYAL TWINKLE STAR CLUB LTD AND M/S CITRUS CHECK INNS LTD 73

— Yet - it is very common practice for some of the stakeholders not to

accept the judgment of the legal authority and create obstacle in one
way or the other. This happened in our case as well. As directed in the
order —when I started forming the sale cum monitoring committee
and requested the representative of investors who were present in
the joint meeting —to suggest a name of member of the investors who
might have reasonable share and eligibility to properly represent the
investors. The objective was that he could be included in the committee
as a representative of investors. While I was intending to convey that
if a suitable representation is included, it will justify the act to create
transparency, boost confidence of all the stake holders and avoid
litigation. The representative of the investors who was present in the
joint meeting went to create one more legal complication. He informed
me that they are going to file an application that the resolution
professional was acting in contrary to order of the Hon’ble Supreme
Court and that the resolution professional was trying to exclude him

from the committee.

As such it is already more than 180 day’s period — and the matter still
remains undecided - simply because of unnecessary litigation — may be
from any stake holders — with the mala fide intention of wasting time
or otherwise. Hence the very purpose of enacting the insolvency and
the banking code -with a specified time line for every activity under the
code is defeated.

However, the matter was again listed after vacation and finally name
of the representative was finalized.And now SMC is working in full
swing. Valuers already appointed. Forensic Auditor started its audit.

Still there are certain litigations filed by various concerns whose
interest in the attached properties are affected. Hon’ble Supreme
Court is now hearing all such applications and as such it is hoped that
matter will be resolved in smooth way.

Above facts leave following question to me which I leave to my readers
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and all those who believe that law should be respected:Till date — using the
legal excuse or sometimes under the guise of legal /technical issue, we as
citizen of the country are facing delayed justice. When aim for special code is
to complete the process within specified time limit, should there not be any
penalty for any such act on the part of any stake holders -who just intend to
defeat such prime purpose of the Code.

Sometimes, it happens that the person having
guts, skill & courage faces more challenges
isn’t it?. You will feel the same thing when
you will yet go through the details of my next
assignments. Particularly it will explain that
how legal system is tried to be exploited by
nuisance elements.

E—
SALIENT POINTS TO PONDER:

— I wanted to ensure adequate representation amongst lakhs of
investors and hence wanted to include more than 18 members in
the committee of creditors. When I met the relevant authority
and presented all the facts, I was told to use my own judgment and
discretion in the case.

— Irealisedthatasanindependentresolution professional one alsoneeds
to be well prepared to face challenging situations like—abductions and
threats to life - while working towards the benefit of society. While
there is neither an inbuilt provision for security nor the application
for security heardon priority.
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— At the same time it is also to be kept in mind that there is no lucrative
remuneration for acting as Resolution Professional that one would
like to take arisk of life without adequate security measures.

— This had not only caused threat the to life of professional person but
also to his family members.

— While an independent resolution professional does not have the
absoluteauthoritytodecide onanyissue ortowards anystakeholderand
has to act within the provisions of the law, they are subjected to
harassment from several corners. Even the promoters who intended
to cheat will be provided opportunity to judicial court.

Of course, I strongly believe that while working as an insolvency
professional is definitely tough, itis also the fact that ‘sincere and dedicated
efforts —with proper recording of all events, honest and transparent
environment to all stake holders will yield successful result.
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06: ASSIGNMENT # 3

M/s SANDHYA PRAKASH
LIMITED

This is a case about a company located at Bhopal (M P). The
Company was mainly running a commercial mall and a printing
press unit. The case was admitted at Ahmedabad NCLT in September,
2017 under Section 7 of IBC, 2016 wherein I was admitted as Interim
resolution Professional and subsequently as Resolution Professional.

I
THE HIGHLIGHTS OF THE CASE:

— It had a running business concern. Hence the responsibilities of
Insolvency Professional increased multi-fold. I have to go ahead with
the corporate insolvency resolution process and run the business in
such a way that not a single stake holder is adversely affected. The
compliance to various authorities like -Income Tax, Service Tax, PPF,
SEBI and others also need to be taken care of. In case of slipups, there
is a possibility that any one of them would resort to legal recourse and
the insolvency professional may be found guilty.

In such situations, one always fails to notice how much responsibilities
he carries in the absence of adequate information due to Non-cooperation
from the corporate debtor, lack of background information on any matter
due to negative approach of employees.
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Collecting all the information /record /studying the same and
compliance onbehalf of corporate together with compliance as aninsolvency
professional that too within a time bound manner is what expected from
insolvency professional and in turn he is expected not to make any single
mistake, all stake holder or authority should get adequate attention etc.

— I was also required to take care of entire mall, number of tenants to
whom space was let out, security and management of infrastructure etc.

— Here also the Management /promoters were not happy and not
cooperating. Also the staff employed by them was trying to avoid
instructions or delaying matters or hiding the record etc.

— On my taking over of the mall and printing press, various issues started
takingplace, which one can easilyunderstand why it cropped up suddenly.

E—
CHALLENGES COMES DURING CIRP

— Local Authorities (Nagar Nigam) started issuing notices on one or other
pretext (Like tax matter, unauthorized construction matter, about the
outdoor publicity etc.)-in spite of clearly intimating them that what
I am doing is under the legal frame work and you could not take any
action till corporate insolvency resolution process is going on.

— Inspite of the Nagar Nigam went to the stage of sealing the mall -which
is one of the the basic activities and revenue generation source for such
a company which is not able to pay dues to financial institutions and
others. While the law (made by the Government) is trying to support
activities running (so that dues can be recovered) —-the other hand of
the Government (Nagar Nigam) was trying to hinder such movement
- that too even when the IBC prohibits them from doing so. Is timing
for such action not sufficient to prove malafide intention or collusion?

— The commercial mall -Being a place with large amount of public
movement- security lapses, lift issue, escalator issues, fire NoC and
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sewerage treatment plan was not there at the time of taking charge.
But we had done all such compliance. If any untoward incident
happens due to non compliance of norms for mall operation, entire

responsibility may come on RP.

— Therewas anincident of threatening the security guard performing his
duty at printing press unit with the intention to spread fear amongst
the employees and break the business cycle.

— Inquiry from EPFO in certain matter and insistence by them to recover

certain amount.

— Some of the lease holders tried to raise different issues relating to
property matters and in absence of proper documentation provided to
me by the suspended directors of the corporate debtor.

— And the surprising factor was that majority of the dispute were relating
to period much earlier -even as much as 6 years back - then I took the
charge. I was left wondering that why they all remain silent throughout
so many years and all of a sudden how they woke up. I leave this on the
ability of judgment of my readers who knowverywell that how people try
to misuse the “opportunity to be heard” that our legal system provides
to all to ensure proper justice to all. However, people misuse this for
prolonging the legal matters —so that the other party gets harassed.

I
UNDUE ADVANTAGE OF LEGAL SYSTEM AND FORCEFULLY

EXTENSION OF CIRP PERIOD:

— One more example of how some people tried to take undue advantage
of legal provisions is that after the expiry of 180 days period as decided
by committee of creditors, I had recommended to NCLT for suitable
orders. At this juncture, the promoter felt that he could present
resolution plan /source an investor. Few other investors also expressed
their interest in the company after the final decision of COC/reference
made to NCLT.
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— I have experienced that while the Adjudicating Authority tries to

protect the status of ongoing concern and consider the resolution plan
even received after final decision of COC, the only motive behind such
intended plan is to waste time. While they gain nothing except time, they
enjoy the harassment felt by the others in terms of preparing for hearing,
documentation, expenses and wastage of time of such other party.

— Since the suspended director made a request to NCLT to allow them
to present the resolution plan - on the expectation of the possible
amendment that was under consideration by the Central Government
of India - allowing suspended promoters to present resolution plan
-with certain conditions -which was yet not published till the time
of publication of this book.. The NCLT directed me to explore any
possible Resolution Applicant / plan.

— Amongst all these developments, the promoter remained negative and
continued to be non-cooperative and adopted the tactic of creating
complex situation using his liaison and power of being owner of

printing press (Media). He did not provide required data /information
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/documents in spite of my repeated request and also made his
employeestake all his orders.

I communicated the same to the resolution applicant-who had earlier
approached us after final decision of COC to not allow any further
extension of time limit. Two of them submitted their indicative /draft
Resolution plans and therefore I had to call the committee of creditors

again.

In the Creditors committee meeting, the resolution applicant were
also called and asked to present their plan in brief. The committee felt
that the plan presented by resolution applicants lacked certain vital
points and need to rework on the plan after adding all the detailed
information about the affairs of the company. As such, the committee
also to decide to go for extension of time limit by further 90 days.

If the national company law tribunal approves this decision of the
creditors committee which was likely - the defaulter would get
time - the lenders would still remain in doubt about the loan money
and additional expenses would have gone up. Also invaluable time
would also be wasted. A fresh invitation for expression of interest
would have to be published. Meetings of Committee of creditors to
be called etc.

While the code carries time line to be followed on one hand. On the
other hand, in this matter the Resolution plan submitted just a day
before the hearing date of liquidation was allowed to be taken on record
and it was directed to hear the plan and revert back. In fact, it was not
aplan at all and it was just document that wished to offer considerably
reduced amount than the evaluation matrix decided by CoC.

Even then the person submitting plan was called by COC - and it was
transpired that he is not seriously interested. Yet, CoC gave him a
chance and asked to present improved plan and visit the site to assess
the real value.
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— Yet he never turned up. On the other hand, period was extended

without any outcome. However, the actual date and calculation of
CIRP closure date was not made clear leaving ambiguity with all CoC
members and RP.

Since date of CIRP was extended, As such, during such extended
period again the person was requested to submit improved plan —if he
is genuinely interested. But he never replied

On the other hand, clarification for CIRP closure was received —which
showed a date of closure which was nearing soon. Again on a day
before last date of submission of plan, suddenly the same old person
submitted his plan ~within same old proposal.

—
POINTS TO PONDER

— What is role of a Resolution professional ~when his recommendations

which are not his personal -but taken on the basis of decisions of
committee of creditors and after long exercise, was forcefully reversed
by the ultimate authority under the name of giving opportunity and
fair chance to all. Does it not contravene to the basic idea of completing
legal work within specified time limit? Does it not adversely affect the
lenders and defeat the purpose of quickening the recovery process in the
country? And that too for the sake of defaulters? To give chance to those
who had made all the stake holders in hanging position, made them incur
additional expense and lose further time and money behind legal process.

-what is the importance of Committee of Creditors members - who
are lenders and want to recover their blocked fund back from the

defaulting borrower

Also as known to everyone dealing with people associated with media

is very difficult and when required they will use of all kind of resources to
put a person in complicated situations.
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I
ACTIONS TAKEN BY ME:

— Visited the mall run by the company and took charge of the entire
operations and management of the mall under my custody.

— Intimation of Corporate Insolvency Resolution Process was issued to
following agencies.
- To all Brand Holders (Show Room holders) at the Mall.

The Assistant Commissioner of Income Tax 5(1), Bhopal.

Madhya KshetravVidyutVitran Co Ltd

Police Authority, Bhopal

Sub Registrar, Bhopal

Co

The commercial mall -Being a place with

large amount of public movement- security
lapses, lift issue, escalator issues, fire NoC and
sewerage treatment plan was not there at the
time of taking charge.

Y Y Yy

— Appointed one Chartered Accountant as CEO of the company -so that
he can take entire management and financials in his control and also

look after daily routine activities under my direct instructions.

— Changed the security agency existing at the time of my appointment.
This was because they were also under the control of promoters and
not adhering to my instructions or not performing their duties as they
were bound to.

— Appointed management agency to take care of management of the
mall, infrastructure Housekeeping etc. Such actions made the lease
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holders happy and they felt assured that they are not going to be
affected by Corporate Insolvency Resolution Process.

— Also visited press and changed security there and took urgent actions
torepair the lacuna prevailing there particularly in the security system
and immediately replaced the security agency.

— I felt that in view of the loss being incurred at this division of the
Corporate Debtor, it is advisable that loss of this unit should not affect
the other units. As such I instructed that all the expenses of the printing
unit shall be met out only form the Cash being generated by that unit only

— Took control of dispatch record /sales record /revenue record etc.

— Issued notices to some of the lease holders to either pay rent or vacate
the space utilized by them. Also got such order from NCLT.

— Appointed two valuators to arrive at fair market value and liquidation
value of the assets /company.

— Appointed another C.A. to report on related party transactions /
fraudulent transactions etc.

— Application (u/s 19 of IBC, 2016) against the corporate debtors due to
non- cooperation and not providing required information /documents

/records etc. for the resolution process.

— Application (u/s 14) for seeking directions against unauthorized lease
holders - not vacating the space or not paying due rents. This proves
that as Resolution professional, we have no power to say such illegal
occupant to vacate the space — but we are answerable for not taking
any actions against them.

— Took employees in to confidence, explained the consequences of
process, removed their fear of legal process. Alsoconvened a meeting
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with the major / head of the employees and identified duties of each
one and also allocated some special task /monitoring activities with
instruction to report on the same regularly. A memorandum to this
effect was also prepared.

Since this was a case of running unit, I was very keen to see that it
reaches to the stage of acceptable resolution. However, there being
no interested investor /no acceptable resolution plan - the creditors
ultimately wished not to extend time limit beyond 180 days.

As such I had to recommend for liquidation. However, there was
an investor communication even after liquidation proposal was
recommended by me. I circulated the same to all committee of
creditors with the intention that if they all agree and if there is any
resolution —it would help to many.

In spite of non- receipt of entire information from the suspended
promoters of the company. Yet I thought it proper to start sourcing
investor in order to maintain status of “ongoing concern” instead
of liquidation. As such, Invitation of Expression of Interest seeking
investment in terms of Section 25 (2) (h) of the Code was issued. The
Expression of interest was published in two newspapers.

Following 3 applications have been filed for seeking the directions of
the National corporate law tribunal to ask the suspended directors to
assist and cooperate with the resolution professional.

> Application (u/s 19 of IBC, 2016) against the suspended directors.

> Application (u/s 14 of IBC, 2016) —in relation to properties on lease
/rent and non- availability of its record.

> Application (u/s 14 of IBC, 2016) for possession taken by Syndicate
bank on part of the properties of AURA Mall -which was rented to
some lease holders.
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—
AS A RESULT:

— I was able to improve overall value /reputation and image of the mall
in the eyes of customers /visitors and other stake holders.

— This improvement had a direct positive bearing in the revenue of each
lease holders and also of the mall.

— Also I could with clear and transparent working methodology able
to prove that in spite of the clear cut directional order issued by the
Adjudicating Authority towards application filed by the resolution
professional. Their non co operational behaviour. Such non-
cooperation was clear and was reflected in the fact that even till date
they have not provided the entire set of record demanded by the
resolution professional from the beginning of the resolution process.

— Further as a resolution professional I had to make lot of
communications, mails, and request etc. to provide pending items as
necessary information /documents etc. to complete the resolution
process as per laid down procedure. Also no record of daily activities
was provided to resolution professional regularly. Accounting records
or daily receipt /payments were updated from time to time. For which
resolution professional had to shoot number of letters / emails etc. to
the promoters.

I
INTEGRITY OF SUSPENDED BOARD:

I also reported that following activities and actions on the part of the
suspended promoters of the company were sufficient to raise doubt on
their intention to comply with legal process.

— Submitting Expression of interest without submitting any subsequent
documents or evidence showing their genuine interest for providing
Resolution Plan. Even he ignored the dead line given by committee of
creditors for submission of Resolution Plan without any concrete and
logical reason.
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— Ignoring the order ofNational CompanyLaw Tribunaldirecting them

to provide cooperation in running resolution process.

— No clarification about the non-current assets disposed of during FY
2016-17.

— Audited Financial Statement for the year 2016 -17 submitted by
suspended directors of the CD is signed and dated 24.08.2017 by
auditors and promoters. As per the MCA records and information
available till date annual general meeting (AGM) has not been held and
reason as to why the accounts and audit report submitted after almost
six months.

While finally the order for extension of time limit by 90 days for
CIRP is announced by NCLT on 5th June (& received on 29th June)
and accordingly the further process is being carried out, I have learnt
Jollowing lessons:

1. Do our duty in the best way, transparent way and within the frame
work and powers given to us. Of course, you may feel harassed and gain
nothing for that, ultimately what credit you receive is the best reward.

2. Those who are guilty will try to create obstacles in your task, but when
we do work with utmost sincerity and honesty,there is nothing to

WOTTY.

3. Take decisions in the interest of the company for whom you are in
charge - to maintain its status, value etc.

Have you started feeling that it is enough experience? No -there is still
new experiences to come across. Just read the next matter and you will
find something entirely new.
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07: ASSIGNMENT # 4

M /s SHIRDI INDUSTRIES LTD

This was a case admitted by Mumbai NCLT in the month of May,
2017. Earlier it was registered with the Board forIndustrial and
Jfinancial restructuring (BIFR) and then was referred to the NCLT by
the corporate debtorsthemselves itself under section 10 of Insolvency
and Banking code, 2016.

In this case, it was anoperating concern and the promoters were absolutely
cooperative. They had an in depth understanding of the implications of the
legal process and also knew how they should conduct themselves.

This was due to the fact that they wanted to resolve the issue and
commence the business again. Since the units were also running, they had
strong desire to revive the business and get things back to normalcy by
solving the crises.

E—
LABOUR STRIKE :

However, things were not very simple. There were almost around 400
employees employed in the company. The employees had gone on a strike
and I had to arrange a meeting to understand what the issues were.

As T have been repeatedly saying that all responsibilities lay on
the resolution professional —it was necessary to resolve the issues by
the earliest. Since the employees did not want to cooperate — I had no
alternative but to file an affidavit before the Adjudicating Authority.
However, they also could not provide me any solution saying that it was
not there subject. Ultimately said application was withdrawn as NCLT did
not want to issue the notice to labour department and related department
for stopping the strike and unreasonable demand.
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Again - I would place before the readers — why it is always that - what
others fail to resolve is left with the independent resolution professional
to rectify.

E—
HOW TO SOLVE THE ISSUE:

Once again my rich experience of handling complex situation helped me.
I called the labour representative and thoroughly explained them the
legal situation and its effects on the economic condition of labour vis a vis
the benefits that they will get from smooth legal process. After a lengthy
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persuasion and deliberations on the discussion with ground reality, they
were ultimately convinced and agreed to cooperate.

At that time applicability of section 29A was not there so suspended
directors/ promoters were also eligible for submission of Resolution Plan.
Sincethe suspended directors were keen torun the operation, theresolution
plan was submitted by the promoters themselves and was approved by the
committee of creditors having voting rights equivalent to 99.5%. There was
no other resolution plan submitted by any other applicant.

E—
TWISTING SITUATION FOR RESOLUTION APPLICANT:

When the committee of creditors agreed to this plan on 2nd November,
2017, everything was approved without any legal hitch. The next hearing
wasscheduled on 9th November, 2017 at the tribunal. On 7thof November,
2017 there was an amendment in respect of insertion of Section 29(A)
restricting the promoters themselves to present resolution plan. As such, on
the hearing date, the Adjudicating was not in favour of approving such plan.

Ultimately said application was withdrawn

as NCLT did not want to issue the notice to
labour department and related department for
stopping the strike and unreasonable demand.

Of course, with our in depth knowledge and study - we can sometimes
win the losing match. Accordingly, from the exact wording of the new
amendment, I presented that the amendment was in the benefit of the
creditors. In our case, the committee of creditors had already acted and
decided before the date of such amendment. As such the Adjudicating
Authority was convinced and accepted the planafter long 9 hearings.



100 M/S SHIRDI INDUSTRIES LTD

However, things were not yet smooth. This time certain media groups
and some politicians began spreading news of the nexus between the
corporate debtor and a senior political leader.The news was splashed by
certain media groups without been verified.

Such news creates discredit to the resolution process at a time when
the resolution professional is trying to get an amicable resolution which
is in the interest of all stake holders and also in the national interest of
economy.

However, the matter is sorted out now.
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08: ASSIGNMENT # 5

M/s M/S ASIS PLYWOOD
LIMITED

This is alsoa very good concern and the promoters of the company
were trying their best to resolve the issue and revive the business.The
corporate insolvency resolution process began on November, 2017.
This is the most successful case for me due to following reasons:

— The case was resolved with resolution plan accepted by all the financial
creditors.

— The resolution applicant was sourced by me as I had circulated the
expression of interest to such interested parties -who might be ready
to invest in such units.

— While the resolution plan was agreed upon by the majority of the
financial creditors, it was recommended to the adjudicating authority.

However, in this case too, the resolution process had to be stopped, but
due to a totally different reason. One of the financial creditors - raised an
objection about the calculation of voting share and accordingly questioned
on the acceptance of the resolution plan. The plan was accepted on January
2018 and remained pending with the above objection till the end of May,
2018 with NCLT.
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I wish to put forth a question to the readers whether my anguish is
justified or not when you know the fact that the objection that was made
by one financial creditor having a nominal /meagre share in committee of
creditors.

I am sure my readers know that when the majority of the committee
of creditors collectively having a share of 75% or more agree to
resolution -the resolution is considered passed by the committee as per
the provision of the Insolvency and Banking Code, 2016. Will it not be
proper to insert such clause which prevent such application which are
not apparently maintainable and creating suspicion about its time in the
entire time line of Insolvency and Banking Code 2016.?

co

Now I am going to describe four cases —which
were in a sense having common happenings.
Almost in all cases, any of the parties /stake
holders had any interest and also some of the
parties continued to ignore the directions of
Adjudicating Authortity.

Also this is what I am not able to understand and want to share with
all -why all the questions arises at such a point of time —~-when the process
is likely to end with satisfaction to all? It may be case of Shirdi Industries
or Asis Plywood Limited?.

Also we as resolution professional are required to follow a time bound
process, then what are the above matters —when at the last moment
objections is raised and extra time is taken?

In this matter too, I experienced force from Authority. The resolution
plan which was already studied, scrutinized, analyzed by the CoC members
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and have finally approved it after a prolonged discussion, the Authority
wanted some changes therein. Yes, this is not area to interfere by the
Authority, yet as we all know, we have no alternate but to accept their views
as an order. Finally again a meeting of CoC was called, the amended plan
was presented — and as it was bound to happen —as a matter of formality it
had to be accepted. The question of time bound action is only for RP.

The more surprising fact is that even after lapse of more than three
months, order for such revised /approved plan is not yet issued? Where is
the so called “timeline”?

What if a minor delay occurred on the part of IP. There was a matter in
which IP have faced charges including charge of remaining IRP for couple
of days more than the prescribed days in IBC.

Now I am going to describe four cases ~-which were in a sense having
common happenings. Almost in all cases, any of the parties /stake holders
had any interest and also some of the parties continued to ignore the
directions of Adjudicating Authority.
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09: ASSIGNMENT # 6
M/s AVANCE LOGISTICS AND
TRADING (INDIA) PRIVATE
LIMITED

I
INTITAL PERIOD LEGALITY:

— This case was filed by the non-banking financial company, BELL
FINVEST INDIA LTD in the month of September, 2017.

— However, in the order issued by law tribunal, there was an error in the
name of the company. As such an application had to be filed.

— Order for corrected name received in November, 2017.

— However, before I as a resolution professional could take any action
the corporate debtor filed an application with the tribunal disputing
the interest charged by the non-banking financial company was higher
than the guidelines of RBI. In an order announced by the NCLT, there
was a condition for filing report on interest /claim amount of applicant.

— PROCESS STARTS: After my submission of report to NCLT, Both the
matters were cleared /unaccepted and finally the corporate insolvency
resolution process began on January, 2018.

— On receipt of final order, I published notice of corporate insolvency
resolution process commencement and also sent notice to every
known creditor. Since the matter was already delayed, I planned to
take fast action in this matter.
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However, no one took notice of our intention or work done in the
interest of larger section of the society. However, if the delay is on the part
of stake holder/s, we need to apply to Court and I have experienced that a
simple order, we have to approach the stake holders and have to request
them to cooperate in the case.

— EFFORT TO CREATE HURDELS: In the present case too, the
corporate debtor did not cooperate and started playing all the delaying
tactics by not giving in giving the required information.

— However, I am not a person to get demotivated by any circumstances
—come what may. I have the habit of calmly going on performing my
duties in all sincerity -no compromise with duties.

— As such, withso many efforts, I could dig out only certain basic
information and accordingly moved on. I formed a committee of
creditors and started organising meetings —first being in the first week
of February, 2018 —with 100 per cent presence of all members.

Also I got appointed as a resolution professional unanimously by all
the members of the committee of creditors.

— However, the promoters of the CD did not stop their deeds and
continued to create obstacles in the case. He asked me to take up one
of the issue of higher interest with one of the financial creditors. Since
it was not my duty, I replied that in that matter only he has to approach
the concerned financial creditor directly.

— I also discussed the behaviour of the suspended director and his
non- cooperation in the second creditors committee meeting held on
March, 2018.

— He also insisted to reduce the claim amount saying that wrong and
huge interest rate was levied by one of the financial creditors.
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E—
ABUSE OF LEGAL PROVISION

Again this is a perfect example of misuse of the legal provision by allowing
presenting the case to each party. However, while the provision in itself is
perfectly logical and reasonable - the time line of creating the arguments
and asking to allow presenting the case is not examined.

Here also, he could have raised such objection well before even the
insolvency process started. Iwould say —at the time of sanction of loan itself.
As a resolution professional how could I decide about the reasonableness
ofinterest rate? So the question arises - I's the resolution professional only
appointed to bear the blunt of the case?

As a resolution professional how could I

decide about the reasonableness of interest
rate? So the question arises — Is the resolution
professional only appointed to bear the blunt of
the case?

I
NO EFFECT ON MY POSITIVE PERFORMANCE

Yet having decided to comply with my duties I went on performing the
same and kept all the stake holders and the authorities informed about the
developments.

Anyway, I prepared the expression of Interest -even when IM was
not completely ready —-due to non- availability of the entire required
information /documents from the corporate debtor. The reason to publish
the expression of interest was to ensure that any investor who might be
interested and looking for an investment option in such industry may get
at least some primary information about the corporate debtor. If any such
investor approaches me, I can assure him of all required details —directly or
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from the intervention of the Court. This is what I always intend to and this
proves what I have been saying about my sincerity and devotion towards
working for larger interest at the cost of my personal respect.

I
RP IS EXPECTED TO CLARIFY FOR FALUT OF OTHERS?

— However,all my efforts went in vain, when I received an incomplete
communication from IBBI stating that without date of IM the form G
in reference to the expression of interest could not be posted on the
website of the Board.I say it is incomplete because no clarification
was given to me -what could I have done in absence of cooperation
and information form the suspended directors? If I did publish the
expression of interest without mentioning the IM -it would have been
termed as my fault and if the IM was not prepared due to non-submission
of information /documents despite Courts order ~-who would have been
held responsible? Who was wasting time? Such queries had no replies.

E—
APPROACH OF FC

While the entire process is aimed to recover the money lent by creditors &
particularly the financial creditors are given prime importance. However,
in the instance case, how strange was the behaviour of financial creditors
-as if they are not interested in recovery process /nor they want to follow
law or order of the legal authority.

Following points will make my point clear.

— I also appointed two valuers for getting the fair value and liquidation
value of the assets of the Company. However, the payment of fees for
those valuers could have become an issue as the suspended promoters
did not provide for any funds. I also raised the issue before the
committee of creditors, but no one could come out with any solution.
Would itbe wrong to assume that silence on the part of financial creditors

is an indication of their lack of interest in completing the process ~which is

aimed to get their money back?

— There was also a disagreement amongst the committee members
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regarding the appointment of the valuers as they were arguing as to

who would bear the cost of valuation as same could not be recovered

from the corporate debtor as there is no business activity nor any
assets with the corporate debtor.

I would like to draw attention of the readers to the fact that there is no
action for such lack of funds from promoter or the creditors committee. If the
resolution professional had failed to get the valuation done, you could imagine
the action that he could have faced. Till the corporate insolvency resolution
process was going on, despite repeated requests, the promoters were not
providing any details or documentation that could have helped us out.

GO

The reason to publish the expression of interest
was to ensure that any investor who might be
interested and looking for an investment option
in such industry may get at least some primary
information about the corporate debtor.

One also is left thinking of the objective of creating special legislation and
enacting provisions foratime bound process completion. Whether time bound
resolution is applicable to resolution professionals only? For a small mistake
or delay the professional has to bear insult but nothing except simple request
to person defeating the goal of entire law and holding up entire system?

I
IS RP A BEGGAR? HAS TO APPROACH AUTHORITY & FILE

APPLICAITON FOR PAYMENT OF HIS FEES /INFORMATION

FOR CARRYING PROCESS

— RP TO CONTINUE WORK EVEN IF FEES NOT RECIEVED! I must
also share at this moment that for the period between September, 2017
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and June, 2018, at the time the resolution process was going on, I did
not get my professional fees. Thereisno provisionin the insolvency and
the bankruptcy code regarding the payment of fees to the professionals
except priority under section 53 at the time of liquidation. (If there is
no assets to liquidate, who will bear the CIRP nowhere mentioned,
only directions from NCLT required) We have to keep on requesting
the adjudicating authority or the committee of creditors regarding the
same. I feel the whole situation is quite demeaning to the professional.

I have again referred the matter to national company law tribunal
seeking guidance under respective sections, if the corporate debtor
refuses to co-operate or refuses to furnish the vital documentation
required under the case and also for the non-payment of funds required
for the expenses of the corporate insolvency resolution process.

NOTFEES-RPRECEIVEALLEGATION!! Evenafter myapplication
under section 19 seeking directions from the national company
law tribunal for non-cooperation from the suspended director, the
suspended director sent me shocking communication which mentions
that ‘by demanding fees in committee of creditors and by not taking
appropriate action in reducing claim of the financial creditor for higher
interest —there is misconduct on the part of the resolution professional’.

Was Iwrongin assuming that “It was the promoter who had first availed
theloanbysigning theloan agreement for the interestrate mentioned in
the same? At that time, he did not complain to any regulating authority
(RBI) about the higher interest rate- Doesn’t he have a mistrustful
intention when he asked the resolution professionalto reduce the
interest rate after so long and just when the resolution process was
about to end? I also felt frustrated when there was no decision from the
adjudicating authority in time.

Finally the matter was heard by NCLT and directions passed for fees on
6th July. Of course, I did not get the fee as per order given by Hon’ble
NCLT till the publication of this book.
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I
FINAL STAGE /FINAL ACTION -WITHOUT ANY DECISION BY

THOSE WHO ARE BENEFICIARIES OF PROCESS

— Finally I had to file an application for further direction under section
60(5)(c) read with section 33 and 12A in absence of any interest from
either party only because the time line of 180 days was over. However,
I also know that one application for recalling the initiation of CIRP on
the ground of interest rate dispute is pending at NCLAT. Once again
the RP is questionable from every angle. If after 180 days, RP does not
file application for liquidation -then WHY? On the other hand, when
RP knows that an application is pending before NCLAT then he should
have waited for its disposal. WHY he filed liquidation application?

— I am sure the readers and my colleagues would be pondering as to
how all other parties could behave in such an irresponsible manner
even ignoring the directions of court. While a resolution professional
was not allowed to make a small mistake —~while handling the entire
company as well as CIRP?

— While I do consider leaving the case, I leave this chapter at this point
with arequest to the readers to ponder over the matters.
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10: ASSIGNMENT # 7

RICHA CREATION INDIA P LTD

I
CASE BRIEF AND HURDLES FACED:

— This case is on the similar lines to that of M/s Avance Logistics
and Trading (India) Private Limited and similar to Avance, this
case too was put up by the non-banking financial company- - BELL
FINVEST INDIA LTD in the month of September, 2017.

— As soon as I received the order, I immediately issued a Public Notice
(Form A) and also sent a separate intimation to individual financial
creditors with a request to submit their claim.

— However, not a single creditor came forward and did not receive any
claim (except Applicant creditor) even after the completion of the
mandatory claim submission period of 14 days as per the public notice.
— EXCEPT RP -ALL CAN DELAY PROCESS: There is no provision
for any penal action for the delay caused by any other stake holder in
the corporate insolvency resolution process. If the delay would be on
account of the insolvency professional, then he would be considered
liable.

— RP TO GO ON ROAD AND SEARCH FOR SUSPENDED

PROMOTERS!! Further the location of the suspended promoters was
also unknown. For that too, the insolvency resolution professional had
to make efforts. Promoters on their own could not come forward and
contact the insolvency professional.
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— RP HAS TO AGAIN AND AGAIN MOVE TO AUTHORITY AND
KEEP ON COMPLAINING.....Further, the pity part of the process is
that as an insolvency professional is that he has to approach the Court
to seek guidance and pray for further course of action as financial

creditors were not coming forward to submit claim.

— Accordingly the court extended time period of insolvency resolution
process by 30 days. This showed that all other stake holders in the
entire process did not have to worry for any lapses orinappropriateness
on their part. There would be extension of time for them.

GO

Accordingly the court extended time period of
insolvency resolution process by 30 days. This
showed that all other stake holders in the entire
process did not have to worry for any lapses or
inappropriateness on their part. There would
be extension of time for them.

— With this extension of time, ultimately the corporate insolvency
resolution process began on December, 2017 and to ensure that there
was no fault on my part -I had to again issue notice for such extension
and again sent invitation to all concerned.

This time, the financial creditors did submit their claims and the usual
action were taken-

— All the claims were verified.

— A committee of creditors were formed.

— Issuance of notice for first meeting of committee of creditors and
onwards
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— Conducting the meetings. -4meetings were held by the end of June, 2018.

—
PATH AHEAD: NOT SO SMOOTH

I was confirmed as a resolution professional with 100 per cent voting in
my favour by the committee of creditors However, again the process could
not run smoothly due to non-cooperation of the part of the promoters.
However, as an insolvency professional, this was my responsibility and at
such a stage there are only two solutions are available.

— Continue follow up, request, praying to promoters and wait till the
entire information /documents etc. are submitted by them.

— Go again to the Court and seek the guidance. I have learnt that
in the order to seek guidance, it will be only said that insolvency
professional should ask promoter to cooperate. While the fact is that
since promoters were not cooperating and were not providing details
to run corporate insolvency resolution process, therefore I had
approached the court. But this was the only power that an Insolvency
professional has.

I continued to report with every authority about such situation and
hindrance created by the promoters butthe insolvency professional has no
one to help but has to complete the resolution process anyhow.

I wish to share with the readers that such issues defeat the very
purpose of enacting a separate and special legislation for resolution and
recovery of dues.

I
THE FOLLOWING WAS THE WORK OF ACTION FROM MY SIDE

IN THIS CASE

— EOI PUBLICATION: Published Expression of Interest based on
whatever information and documents, I received from the promoters.
However, as mentioned in the matter of Avance - I received a
communication that without date of IM -the form G (in reference to
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EOI) could not be placed on website. This shows the status and power
of Insolvency professional - who is responsible for everything —but
has no power to improve the situation.

— APPOINTMENT OF VALUERS: I also appointed two valuers for getting
fair value and liquidation value of the Company and its assets. However,
there was no fund to pay the fees of the values. Financials creditors had
though agreed in the first committee meetings to provide necessary fund
for cost of resolution process, but failed to arrange any fund.

This was a clear indication that only the resolution professional needs
to be concerned about carrying on the resolution process and no other
stake holder. In order to obtain information about the corporate debtor
and check for any fund diversion activity, Iobtained the ledger details
of the debtor’s account from one of the financial creditor. I found a few
suspicious transactions which came into light and were yet to be checked
and verified. Such transactions might indicate diversion of funds by the
Corporate Debtor.

All the above actions were taken by me without receiving even a single
rupee towards my professional fees. Readers may not able to digest or
believe such things — but this is the ground reality and I have evidence to
prove this. This means that as an insolvency professional you are carrying
lot of responsibilities on your shoulder — but reward is not guaranteed and
we get the feeling that our fees is our personal problem -not connected
with the corporate insolvency resolution process.

I
FINALLY THE STATUS REMAINS AS UNDER:

— RP HAD TO WORK - NOT TO EXPECT PAYMENT: Tillthe end
of August, 2018there were no payments received from any of the
creditors towards my pending fees. Though discussed in all the creditors
meetings, certain funds were required to carry on the resolution process
but despite giving so many reminders, none of the creditors provided
the fees as well as expenses during the resolution process. Under such
circumstances, the resolution professional had to file an interlocutory
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application against all the creditors under regulation 34 of the
Insolvency and Bankruptcy (Resolution Process for Corporate Persons)
Regulations,2016. This application was filed on 6th April, 2018.

— However, after regular follow-up and considering the importance
of work, COC agreed to contribute the fund in their voting share for
entire CIRP cost. They also want forensic audit for last 3-4 years
transactions of CD, finally an Auditor appointed for the Forensic
Audit. Still promoters are free and enjoying, no office place, no records,
no assets in the books of account. Very surprising how the promoters
managed to take the huge loans.

— Till date the promoters have not yet complied norhave they provided
any information about the company. The latest financial statements
were also not available yet. Hence, Ifiled an Interlocutory Application
against the promoter under section 70 of the Insolvency and
Bankruptcy Code 2016 on 12th April, 2018. Still case is not yet listed
for hearings.

— STAGE IN PROCESS: As of now the CIRP is in its last stage, few
suspicious transactions mentioned before in the report are yet to be
verified for any fund diversion indication by the Corporate Debtor and
till date no Resolution Applicant has expressed his /her interest in the
said matter. There are no business activity as well as no assets in the
books of corporate debtor.

— Finally I had to file an application for liquidation after confirmation by
COCin absence of any interest from either party only because the time
line of 180 days is over.
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11: ASSIGNMENT # 8

V-TECH ELASTOMERS
PRIVATE LIMITED

I
CASE BRIEF & HURDLES FACED:

Again like the last two case, this was also received from NBFC -
BELL FINVEST INDIA LTD in the month of September, 2017 and the
problems in this case were almost similar to those two cases.

Since the issues faced and actions taken are already narrated
above, I would just put the summary of actions taken, issues faced by
me and points to think over.

— LACKOF INTEREST EVEN BY FINANCIAL CREDITORS -THE
BENEFICIARY OF ENTIRE PROCESS?? Like in the matter of
Richa Creation -here too there were no claims from any creditors -
after public notice and individual intimation -for which I had to file
application seeking directions from the Court.

— In this case too extension of time by 30 days was ordered —which was
received in December, 2017 and the resolution process actually began
from that day —~with a delay of around 2 months. Since it was no fault of
Insolvency professional - no questions asked to justify delay in process.
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— Again issued corrigendum for public notice for such extension again
invited creditor to submit claim and then process moved on.

— RP CAN’T DELAY: But process kept moving from my side only i.e. I
did take all necessary action of claim verification, forming Committee
of creditors, organised creditors meetings, appointing two valuers and
submitted reports to all concerned authorities.

— Also here the Committee of creditors expressed full faith on me and

confirmed my name unanimously me as the resolution professional.

E—
LACK OF RESPONSE OR USE OF SYSTEM LACUNA -BY

PROMOTERS?

But all these points could not help me run the process as smooth as it should
have again due to non- cooperation on the part of the promoters. But no
questions were asked to such defaulting party who were delaying the process
and defeating the purpose of law to complete process in a time bound
period. It is only I as an insolvency professional approached the Courts and
requested them for a suitable order —as if it was my personal problem.

co

It is only I as an insolvency professional
approached the Courts and requested them for a
suitable order —as if it was my personal problem.

Even after a period of 4 months, IM could not be prepared and yet with a
view to find any interested investor party, I prepared and publish invitation
to Expression of interest ~-which was again rejected due to blank date of IM.
This was actually the result of the default on the part of the promoter.
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I
FINALLY STATUS OF THIS MATTER STANDS AS UNDER:

— OTHER THAN RP -ALL CAN IGNORE EVEN THE LAW!!
Though informed in the previous (First) meeting to the suspended
Directors about the directions issued by the law tribunal to cooperate
with insolvency professional and they did not provide sufficient
documents to finalize the expression of interest till the 2ndCreditors
Committee meeting. Thad also informed the creditors that I have
asked the promotors on numerous occasions to provide us the vital
information and the documents. The promoters on their part agreebut
do not furnish us the information.

— NO FUND WITH COMPANY IS RP’S PROBLEM. - HE HAS TO
APPOINT AND PAY OTHER AGENCIES.......... I also discussed
with the creditors the funds required for the remuneration and
expenses to be incurred in continuation of the resolution process. As
such, the appointment of valuers, fees of the resolution professional,
other routine and miscellaneous expenses etc. it was decided in the
previous meeting that all the members of committee of creditors would
contribute for such fund in the designated account and Resolution
professional would meet out the expenses there from. The members
have agreed for respective contribution accordingly.

The information is yet not submitted by the suspended Directors,
as such I requested the Committee of creditors who were the financial
creditors to provide Net worth statements that they might have obtained
from promoters at relevant time in their process of sanction of fund. So
that on the basis of such net worth statement, I can decide upon further
investigation /report etc. Also,I requested other Bank to provide statement
for last 2 years before the commencement of the resolution process.

— PROMOTERS CAN CONTINUE NON COOPERATION? WHO
CARES? Though the valuers were appointed, they were not able to
commence the work of valuation in absence of basic information
-which the suspended directors were not providing. Whatever
information asked by the valuers — was also advised to the suspended
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directors. However, they have continued their non-cooperative
approach and as such the valuation work yet remained incomplete.

Even after clear request for arrangement of funds in the designated
account to meet cost of resolution process, no payments were received
from any of the creditors. Further in spite of constant and regular follow up
to the suspended directors for providing necessary documents etc.as such,
it was practically not possible for me to carry on the resolution process.
Under such circumstances, I had to file an Interlocutory Application
against all the Committee of creditors under Regulation 34 and under
section 19 of the Insolvency and Bankruptcy Code 2016. This application
was filed on the 9th of April, 2018.

— SVC Bank shared ICICI Bank account details of the corporate debtor
which was not disclosed by the suspended directors earlier. As such
I immediately issued intimation letter ICICI Bank to close account
and transfer of fundto designated account. I also asked ICICI Bank to
provide statement of the account from month of December 2017. After
receiving the statement I examined the copies of bank statement and
transactions therein. It was found that even after commencement of
the resolution process, the suspended directors continued operation
in this account with considerable amount —which otherwise could
have helped to meet the cost of the resolution process.

Does this not cause serious concerns in the mind of the resolution
professional as to the intention of the suspended directorsas to utilization
of funds as well as compliance of the regulations of the legal system?

E—
RP: EASY TARGET OR TARGET FOR EVER?

Dear Reader, I may clarify that there are enough provision to punish such
defaulting party for causing delay in the corporate insolvency resolution
process. However, it has been the tendency of the courts not to invoke such
provision. This gives a wrong signal amongst the defaulting parties. But
Insolvency Professional would not be let down for a single minor mistake.
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While the Insolvency Professional presides over the creditors committee
meetings without any power and is expected to see that the process is
completed as per provisions and as per time allowed —notwithstanding the
factthatinthe entire process heisjust playing the role of coordinating person.

Order Passed by the Hon’ble NCLT for Fee and Co-operation: Finally
with great efforts and long hearings got the order with directions to COC
members for contributing the fee and strict directions to Suspended
Board for providing all details immediately and co-operate with RP. After
these directions behaviour of CD has been changed and he immediately
approach to RP for requesting him to give sufficient time for submitting

the required information.

Dear Reader, I may clarify that there are
enough provision to punish such defaulting
party for causing delay in the corporate
insolvency resolution process. However, it has
been the tendency of the courts not to invoke
harsh on such provision.

Settlement between the Applicant and CD: Meantime new section of
12 Ainserted in the amended IBC code. In this case suspended board wants
to settle the demand with their creditors and they approach to individual
creditors including the Applicant. In last COC all members were agree on
the Settlement with certain conditions and passed the resolutions.

However, till publication of this book procedure of settlement under
the provisions of IBC still pending. I already filed an Application before the
Hon’ble NCLT for further directions in this regard as time line is over.
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12: ASSIGNMENT # 9

LUTHRA WATER SYSTEMS
PvT. LTD

I
CASE BRIEF AND HURDLES FACED

— This was also a case received fromthe non-banking financial
company - BELL FINVEST INDIA LTD. The corporate insolvency
resolution process for this matter began in the month of December,
2017. Normal process initiated by me in terms of taking over
charge, publishing Form A, inviting claims, verification of claims,
Jorming Committee of creditorsand ultimately the first Committee
of creditors meet was organised on January, 2018.

— EXCEPT FOR RP -LAW CAN’T FORCE ANYONE ELSE!! In this
matter, though promoter of the corporate debtor was not extremely
non cooperative like above three, yet he was avoiding the matters or
delaying the submission of various information and documents etc.
Also, on many occasions, he tried to create pressure on me by asking
for payment to various parties etc. —-without giving complete details
of the employees, financials and business transactions and creating
provision for fund. However, I -like in other cases ~-went ahead with one
ultimate goal of performing my duties in the best interest of various
stake holders and in accordance with the provision of law.Of course,
the working was difficult as there was no staff or management at the
corporate debtor’s office available —and for any record or information,
we always could not go on examining searching record.
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— PLANT VISIT: The Plant of the Company (Bottling Plant of mineral
water) was situated in very remote area and scared place. No one can
easily go there without proper arrangement of security. We also visited
there with full team force but the experience was very scared. Plant
was closed and surprisingly the main source (natural water) was not
in the possession of the CD, the source of water belongs to others even
Land where the Plant is situated was also belongs to family members.
Valuers also visited the plant with us only.

— Isentletterstovariousstatutoryauthorities intimating my appointment
as an insolvency resolution professional in this matter and requesting
them to submit their claims from the corporate debtor, if any.

Co

one of the financial creditors asked for the
inclusion of the expression of interest as one of
the agenda points, while there was no sufficient
information available for preparing one

— APPOINTMENT OF VALUERS: I appointed two valuers also for
arriving at liquidation and fair value of the assets. Also in the minutes
of first Committee of creditors, I recorded having made request to
promoter about pending list of information and documents etc.

— I alsoissued a notice in the month of February, 2018 for calling second
committee of creditorsmeeting. The promoter tried to raise objection
about the notice. Also one of the financial creditors asked for the
inclusion of the expression of interest as one of the agenda points, while
there was no sufficient information available for preparing one. And
on other side the Insolvency and the Bankruptcy Board of India had
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clearly informed that they will not accept Form G (Part of and summary
of Expression of Interest).

I
NON COOPERATIVE ATTITUDE OF THE SUSPNDED

DIRECTOR/S OR BEYOND THAT?

— ALL CAN TELL ANYTHING TO RP - HE IS AVAILABLE FOR
TAHT...ccccoeeeeeennnes The insolvency professio nal had to suffer from
both side and has always to bear risk of unknowinglygetting injustice
to a particular stake holder for the non-compliance of others. The
latest financial statements were not available. No arrangements were
made by the suspended Director for funds to meet daily expenses. This
made it extremely difficult to run the show and entire responsibility
remained on my shoulder. It did not matter who did not cooperate. On
the contrary the suspended director told me to recover the fees or dues
as Insolvency professional fromCommittee of creditors—and if they

— He also raised question of high rate of interest charged by one of
the financial creditor. While I can check the rate as per terms of
loan agreement — I am no authority to instruct any bank or financial
institution to reduce rate of interest until and unless that is restricted
by any law/ order of any authority. Even so many times I advised
them to follow-up with the respective creditor and can approach
to the regulating authority (RBI) but they never approach to RBI or
any authority and continuously blaming to RP and forcing him to
change the interest rate. How can a RP change the claim amount, if it
submitted with proper evidences? Very funny things happened.

— IT’S EASY TO BLAME RP: Not only that, he also went on blaming
me with the words “......... voting share decided upon you blatantly in

defiance of law......... ”. Like in the matter of Avance (mentioned in this

He has to take the blame from all —-be it true or false at all times even
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baseless, bear the insult from all. I strongly recommend that keeping
in the motive behind Insolvency and Bankruptcy Code, 2016 - no such
act which are having ultimate goal of delaying the legal process be
strictly disallowed or even made punishable”.

This is because the suspended director also conveyed me that

“Your ground of not allowing payments for my day to day business in its
limited current collections is also construed as an effort to endeavour
to close a running business. The role of the Resolution Professional is
to find a solution for benefit to all and not force closure of business”
from where we will allow the expenses only from the collections or
income or by infusing fund by COC if agreed. Whether RP will fund the
CD from its own Pocket?

Your ground of not allowing payments for

my day to day business in its limited current
collections is also construed as an effort to
endeavour to close a running business. The
role of the Resolution Professional is to find a
solution for benefit to all and not force closure
of business

—

Is he (CD) the Adjudicating Authority? Who has given him the right
to speak about my performance? Should he dare without being sure
that he is speaking truth and truth only -why he is not approaching
the legal authority —and instead playing dirty tricks of creating mental
pressure?
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— While hedid not provided any information or record of the operations

but always tried to create a picture that whatever expenses his
staff asks me to incur -I am bound to simply sign it without having
adequate information about the grounds and reasonableness of such

expenses.

NOTHING SHOULD GO OUT OF RP’S EYE: Let me also share
that one of the financial creditors informed that they had charged
interest and recovered the amount deposited by the corporate
debtor after the commencement of resolution process. Though
this is clearly against the provision of the Code, as insolvency
professional, I had to request them to credit back such amount to
designated bank - as they cannot take away any amount once the
resolution process begins. This is yet another evidence that only
the insolvency professional cannot make any mistake or he has to
be ready for insult or adverse remarks directed towards him. If such
mistake is created by financial creditor, the insolvency professional
has to follow them and go on requesting or reminding them to rectify
the same.

The promoter did not stop raising objection and also protested on the
minutes of second Committee of creditors that was circulated by me
to all members. He also objected the decision on my professional fees
- showing clearly that he wanted to create hurdles in my payment.
This was simplyan indirect threaten tactics under the guise of law
so that no insolvency professional would like to move the case and
promoter would save himself from legal action. He also tried to take
me into clutches by raising issue of incorrect interest rate charged
by one of the financial creditor and quoted sections of laws in wrong
references -which again showed his intention to keep harassing me in
one way or other. The point was that he was not saying a single word
about pending item list that was being given to him which was also
recorded in the minutes. As such, his clear intention was to avoid
his responsibility as defined in the law but to keep the insolvency

professional in precarious situation.
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I
ACTIONS TAKEN BY ME

— TRANSPARENT AND OPEN DISCUSSION: However, since
it was open house discussion and I used to conduct Committee of
creditors meeting in very transparent manner, I could prove myself
with documentary evidence and witness of other members. But the
point that I would request the reader to note was -being an Insolvency
Professional, one needs to be ready to take all blames, insults and
adverse comments etc. This was because practically we have no power
and we are not allowed to do any wrong -but have to request other
wrong doers to stop wrong doing!!.

— EOI PUBLICATION -TO COMPLETE DUTY: However, as usual, I
wentonand published the expression ofinterest—againwithoutadequate
information - but with a good intention that if anyone interested comes
forward to invest in the present resolution plan -It will be beneficial to
all the stake holders. I also called third Committee of creditorsduring
March, 2018 and also sent separate communication that due to non-
availability of adequate information.

— BAG FOR FEES!!! I was left with no option but to take actions as per
various sections of the Code. The third creditors committee meeting
was held. I had to convey the same points in the house and also
recorded the same in the minutes. Also I conveyed the house about
my pending fees and beyond that the expenses that were incurred by
me out of my pocket need to be paid on urgent basis. This is the one
greatest evidence that I work only for the interest of all stake holders
and had no intention to make any party to suffer.

— PRMOTERS -PLEASE HAVE YOUR KINDNESS ON ME..I WILL
BE OBLIGED!!:
At the same time I also continued to send reminders to promoter with
the list of pending items for resolution process. After I concluded that
the promoter was in no mood to respond to my request, I ultimately
filed an application u/s 34 of the Insolvency and Bankruptcy Code,
2016 seeking directions for my fees & expenses from the Court to
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issue suitable directions so that I can get the resolution process done
smoothly and timely manner. I also filed another application u/s 19
(2) for getting directions issued by NCLT to suspended board of the
company.

PROMOTERS -PUT THEMSELVES ABOVE AUTHORITY: Here
I will share another example what freedom the promoters are having
in raising questions on voting share pattern though it was already
submitted to every authority and no authority raised any questions. I
was called as person with bias interests, allegation that I pressurized
him and that I was not making regular business payment etc. While as
an Insolvency professional, I was not allowed to go on uttering such
irresponsible statements.

—
WHILE THE FACTS ARE AS UNDER:

— Since there was no business income in the company and therefore in

the absence of the requisite funds it was difficult for me to comply
with Corporate Resolution Process (CIRP) mandatory procedure,
like obtaining valuation reports, publication of expression of
interest, etc.. Which may result into contravention of the resolution
process and hence the said issue was serious and needed urgent

attention.

Non-cooperation by the suspended board and the -creditor’s
committee members. It was very difficult for me to continue the
resolution process and incur the expenses from my own pocket. I also
apprised the creditors that till date all the activity and meetings had
been conducted by me from own pockets. I also informed them that
till date huge amount was due to me. Non-cooperation from creditors
and lack of funds were causing unnecessary delays in the resolution
process and this may result in contravention of the process which is
punishable offence under the Code. This would render me unable to
discharge duties under the Code. Under the given conditions I decided
to move to law tribunal for directions in this regards.
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— EVEN BEHAVIOUR OF FINANCIAL CREDITORS SO? Even
after clear request for arrangement of funds in the designated account
to meet cost of resolution process, there were no payments received
from any of the creditors. Under such circumstances, I had to file an
Interlocutory Application against all the Committee of creditors
under Regulation 34 of the IBC code 2016.

After I concluded that the promoter was in no
mood to respond to my request, I ultimately
filed an application u/s 34 of the , 2016 seeking
directions for my fees & expenses from the
Court to issue suitable directions so that I can
get the resolution process done smoothly and
timely manner.

— ACTIVITIES REMAIN PENDING FOR WANT OF FUND: In
absence of provision for sufficient funds for meeting cost of resolution
process, the valuation work could not be completed. Also some of the
information sought by the valuers could not be provided due to non-
receipt of such information from the suspended directors.

— Though entire set of information and documents were not yet
provided, Information Memorandum (IM) was prepared on 3lst
March, 2018 based on the Information and documents available so
far. Of course I could not cover some of the vital information and
comment on the status of the same, yet in order to invoke interest of
prospective resolution applicant, it was thought proper to issue IM.
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However, being an resolution professional, I was targeted by the
suspended directors and instead of complying their own duty, they went
on doing activities like:

— EVIDNETLY CLEAR WICKED INTENTION: Creating undue
pressure and shooting communications for making payments like
salary to staff raising concern about the need for fund to staff and
conveying need for regular payment for staff. However, the intention
behind their logic would be clear from the fact that:

> They did not provide any funding in the bank account in regular
interval for the resolution process. However, they were arranging
funds only when the salary time came, and immediately thereafter
started sending reminders to me presenting utmost urgency
for making payment and as if delayed payment would make me
responsible for affecting activities and ongoing concern status of
the company.

> However, on the other side when I requested them to provide
information or fund, they conveniently forget their part of duty
and do not provide the details and basis of the payment of expenses
like salary. (For e.g List and category of staff, their record for
presence etc.) is not provided to me. While they are well aware that
the resolution professional was a responsible person and it is not
possible for him just to authorize each payment as may be asked by
the corporate debtor —just in the pretext of running business.

Itis thus clear that suspended directors were just trying to create false
chaos and delay the matter and trying to present such a situation that fault
is on the part of resolution professional only.

—
FINAL STATUS

— Finally, I had to file an application for further direction in absence
of any interest from either party only because the time line of 180
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days is over. However, I also know that one application for interest
rate dispute is pending at NCLAT. Once again the RP is questionable
from every angle. If after 180 days, RP does not file application for
liquidation -then WHY? On the other hand, when RP knows that an
application is pending before NCLAT then he should have waited for
its disposal. WHY he filed liquidation/ resolution application?

Reader would have by now understood the practical realities and

the grimy techniques of taking disadvantages of opportunity given by

the law by creating by dubious reasons.
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CONCLUSION

From the above description of various assignments that I handled

as an Insolvency Professional, I am sure I have achieved my motive of

writing this book and have conveyed it loud and clear that:

— Thereare various difficulties in the way and process that an Insolvency

Professional undertakes.

— There are need for certain amendments in the law, in the process and

in the structure to ensure that process becomes smoother and the
difficulties are overcome. The ultimate motive of time bound process
could be maintained. I have tried to mention such points which
were used by certain elements to get undue advantage and become
successful in delaying process. Also I have illustrated certain examples
of delaying tactics deployed by some parties which stall the process
and delay takes places.

— At various places, I have also narrated that how people do ignore the

order or directions issued by Legal Authority. I fail to understand
that why such a scenario has come into existence - that people dare
to disrespect the legal order? I think if this loophole is blocked many
odds can be avoided.
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CONCLUSION

It might have been clear by now that I have also been emphasizing the
need for in depth knowledge, skill and capacity to handle any adverse
situation - as must for any Insolvency Professional. The process is
such that adverse situations are bound to happen or exist. My motive is
not to demotivate anyone from entering in this filed. I want that having
understood what kind of complex situation can come to you - one can
be prepared to face them with such qualities.

Having mentioned above, let me summarize and conclude what I mean

to spread.
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MAJOR CHALLENGES

— At times, there would be situation that law /provisions might not be

clear /or such that it may lead to different interpretation. We have to
act prudently. I had mentioned in one of the assignments about lakhs
of operational creditors and provision of 18 members in committee of
creditors - this was not satisfying me and I was of the view that such a
situation might not be foreseen by the law makers. Hence I felt that out
oflakhs of numbers - it is needed that more than the numbers given in
the code - maybe included in the committee of creditors to give proper
representation of investors. However, I could not get affirmation from
any authority on this.

No one is there in your support - company, its promoters, creditors,
IBBI, NCLT or any other. All will expect you to perform your duties in
the best manner. All the parties can make mistake ~but an insolvency
professional cannot. Even in the situation where legal clarification is
not available -it is the resolution professional to decide action - if it
goes well - it is ok. In case, it is failed - insolvency professional will
have to face question from all corners.

Yes of course, the ill intended parties can create disorder in any
manner and that too under the guise of law —-misusing the opportunity
to represent their side and diverting the matter to such way which will
ultimately waste time.

— At times, the defaulting parties have clearly entered into collusion

with some parties and misrepresented facts — simply to delay the legal
process and create legal complexion. For e.g.in one of the assignments -
various Government /semi governmentbodies suddenly started issuing
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/demanding payment or create other disturbances. This was only after
the beginning of the resolution process and issues raised by them were
related to significantly older times. One can easily understand how all
of a sudden all authorities woke up?

This implies that as an Insolvency professional you have to fight alone.
Do not expect support from any of the co-parties.

There will be threats on your life —even life of your family. Here too it is
nobody’s worry. It is your personal matter and you have to manage it. As
I mentioned in one of the assignments - that I had suffered this and even
after such life threat — no protection /protection order was issued. Simply
because I am insolvency professional, do I have to suffer to such an extent?

At the same time it is also to be kept in mind that there is no lucrative
remuneration for acting as Resolution Professional that one would
like to take arisk of life without adequate security measures

While we have not authority to decide on any issue pertaining to any
stake holder or people and have to act within the provisions of the
law only, we have to face protest and insult from all corners. Even the
promoters who intend to cheat the public at large will have no case but
will be provided opportunity to justice.

When dealingwith assignment for company which is arunning concern
the responsibilities of Insolvency Professional increase multi-fold.
One has to run the resolution process and operate the business in such
a way that not a single stake holder is adversely affected. Neither the
compliance to various authorities like -Income Tax, Service Tax, PPF,
SEBI and lot more. Otherwise any one of them would resort to legal
Authority and the insolvency professional would be proved guilty.
No one would see how much responsibilities he carries and that too
in absence of adequate information due to non-cooperation from the
corporate debtor and lack of background information on any matter
due to negative approach of employees.
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MY SUGGESTIONS:

— To ensure timely process completion in all conditions unless there

is exceptional circumstances. Extending time limit due to one of the
parties claiming certain contention under the guise of law -particularly
atlast moment might be taken seriously - and if such contention taken
at the last moment is proved to be false — there should be provision
for punishment to such elements —as they are negatively impacting the

very existence for maintaining time line in the Code.

The matter of providing protection should be immediately considering
when threat is felt and application is made for protection. Or such
other arrangement like no need to separate application -but in built
order of security with the appointment of Resolution Professional etc.

While working for an insolvency professional is definitely tough, it is
also the fact that ‘sincere and dedicated efforts ~with proper recording
of all events, honest and transparent environment to all stake holders
will yield successful result.

Non submission of information, records and relevant data is becoming
an increasingly common habit in the suspended directors’ fraternity.
This might be viewed seriously by the monitoring and controlling
authorities very seriously and proper provision to such act be
enacted. At present there is simple direction order is issued to them to
cooperate. I suggest that there should not be any need for approaching
Adjudicating Authority by insolvency professional for such reasons.
Because such process again results into delaying entire process which
is in favour of such ill elements and in turn their purpose is served.
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— Role of an insolvency professional be made more effective and
authoritative. As from my experience it is learnt that when
recommendation of insolvency professional which are not his personal
-but taken on the basis of decisions of creditors committee and after
longexerciseisjustreversed almost forcefullybythe ultimate authority
under the name of giving opportunity and fair chance to all. Does it not
contrary to the basic idea of completing legal work within specified
time limit? Does it not adversely affect the lenders and defeat the
purpose of quickening the recovery process in the country? And that
too for the sake of defaulters? To give chance to those who had made
all the stake holders in hanging position, made them incur additional
expense and lose further time and money behind legal process.

— The question also arises that what is the importance of creditors
committee members , who are lenders and want to recover their
blocked fund back from the defaulting borrower

— Do our duty in the best way, transparent way and within the frame
work and powers given to us. Of course, you may feel harassed and gain
nothing for that, ultimately what credit you receive is the best reward.

— Those who are guilty will try to create obstacles in your task, but when
we do work with utmost sincerity and honesty, there is nothing to

WOTTY.

— Take decisions in the interest of the company for whom you are in
charge - to maintain its status, value etc.
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The Insolvency and Bankruptcy Code, 2016 (IBC) was passed in the Lok
Sabha in the month of May 2016. It took almost six months to pass the law
after it was introduced in the month of December 2015. IBC that was
passed in May 2016 replaced three existing laws on insolvency and
bankruptcy. The aim of introducing this law was to seek a consolidation of
the existing frame work to create a single law for insolvency and
bankruptcy. There were several rules laid in the code one of which is the
appointment of an independent insolvency professional who would
though his independent means undertake the resolution process of the
insolvent or sick companies. There are around 1800 independent
resolution professionals today who are offering such services today.

Devendra Jain was one of the first ones to get into this profession. This
book aims to highlight some of the issues that still plague the profession

and also some simple solutions to solve them.



